A better way of saying 'notwithstanding'
By Scott Reid
September 21, 1999
National Post, A18
Scott Reid is the author of two books on Canadian politics.
The Supreme Court of Canada received mostly favourable media coverage recently when it ordered
the government of British Columbia to reinstate a female firefighter who had failed the province's
standardized fitness test for firefighters. In reporting the warm and fuzzy human interest story, in
which Tawney Meiorin was given back her job after a three year struggle, the real issue regarding
the wider implications of this ruling, was lost.
Regardless of one's personal view as to the merits of Ms. Meiorin's case, one cannot help but be
struck by the fact the court did not stop by simply ruling there is "no credible evidence showing that
the prescribed aerobic capacity [measured by the test that Ms. Meiorin failed] was necessary for
either men or women to perform the work of a forest firefighter successfully." A reasonable argument
can be made, and has been made in case law, that any test that is irrelevant to job performance, but
which is harder for women to pass than for men, represents a form of discrimination.
But the court chose to continue on and to develop an elaborate three-step process that must now be
applied in designing all job- related tests, and which will be retroactively applied to all existing tests.
In imposing this kind of detailed process upon employers, the court is acting more as a legislature
than as a judicial body.
Such de facto legislating is now a regular activity of the court. When the Supreme Court ruled last
spring that conjugal homosexual relationships of reasonably long duration must be regarded as
marriages under Canadian law, the justices effectively rewrote, or mandated the rewriting, of
hundreds of laws, both at the federal level and in every province. The redrafting generated by this
decision will affect not only laws relating to marriage and divorce, but also legislation dealing with
spousal rights, pension benefits, and so on.
A court decision with such sweeping implications is, for all practical purposes, an amendment to the
Canadian Constitution. This is significant, because under normal circumstances amendments can
take place only when a broad-based popular consensus exists. Some countries, such as Switzerland
and Australia, require a "double majority" (a majority of voters nationwide, as well as local majorities
in at least half of all states or cantons) approve any proposed amendment in a national referendum.
Canada and the U.S. require approval by a special extra-large majority of provincial or state
legislatures. By contrast, a court-based amendment needs the approval of only five Supreme Court
justices, and concerns about a broad-based consensus, or even of bare majority support among the
Canadian people, are simply not part of the equation.
To deal with the danger of excessive power accumulating in the hands of the Supreme Court, the
authors of the Charter of Rights and Freedoms included a provision that allows for court decisions to
be overridden on occasions when they might conflict with the fundamental beliefs of the populace.
This provision is Section 33 of the charter, known as the "notwithstanding clause." Today, the
notwithstanding clause represents the only method available to Canadian legislatures of limiting the
awesome power of the court.

However, polls clearly indicate most Canadians do not trust their elected officials to use the charter's
override provision. Any attempt by a government to simply re-enact a law by means of the normal
legislative process will run into severe opposition in which the clause itself, rather than the relevant
legislation, will become the subject of debate, with the government cast as the destroyer of rights.
The result is that even when unpopular court decisions are made, politicians do not dare to use the
notwithstanding clause, and so, in practice, the power of the court to arbitrarily remap Canadian law
remains unchecked.
Perhaps the faith of Canadians in the notwithstanding clause would be restored if it were the people
themselves, rather than Parliament or the legislatures, who were to be entrusted with the power of
invoking the Sec. 33 override. Ten years ago, legal scholars Peter Russell and Paul Weiler
suggested the clause might have more legitimacy if it were amended so that any specific use of the
override would not come into force until it had been enacted twice: once before and once after a
general election. The election would therefore become a sort of referendum on the government's
specific use of the notwithstanding clause.
Earlier this year, Alberta went a step further. A bill was placed before the legislature that would
require a referendum prior to any use by the province of the notwithstanding clause to re-enact
legislation that had been struck down by the court. This seems to be the model to follow.
It would be an easy matter for Ottawa or any provincial government to draft a law forbidding the use
of the notwithstanding clause except when authorized by referendum. Or one could go further: The
law could state that if any legislation of that jurisdiction were struck down by the courts as infringing
on rights guaranteed under the charter, the offending provisions would automatically be submitted to
the electorate for their consideration at the time of the next general election. Following such a
combined referendum/election, the new government would find itself under a moral obligation to use
the notwithstanding clause to re-enact all laws approved by the electorate and to let stand any court
decisions not marked for override by the voters.
If it were successful in returning legitimacy to the notwithstanding clause, the referendum-based
override would certainly reduce the power of the courts to make arbitrary judgments as to the
meaning of vaguely drafted charter rights. Yet it would not place any new powers in the hands of
politicians. It is the people themselves who would be empowered.
This is only one advantage of democratizing the notwithstanding clause. Section 1 of the charter
permits legislation to remain in effect even if it violates the letter of the charter, as long as the limits
such legislation places upon charter-guaranteed freedoms are "reasonable" and can be
"demonstrably justified in a free and democratic society." The Supreme Court has developed a
cumbersome standard, known as the "Oakes test," for determining whether legislation that does not
comply with the charter should be permitted by virtue of Sec. 1 to remain in effect. To an outside
observer, it is hard not to conclude that in practice this test has allowed some draconian legislation
to be exempted from the charter while causing other, fairly inoffensive laws to be struck down.
At present, it is not an easy task for the justices of the Supreme Court to determine whether a law is
genuinely deserving of Sec. 1 exemption. This is particularly true when provincial laws are being
challenged, since it is often the case that none of the judges come from the province in question.
Judges are therefore faced with the choice of, from time to time, erring on the side of extending the
definition of rights in a manner offensive to community standards, or of erring on the side of
restricting rights through the too-frequent or too-extensive invocation of Sec. 1.
A democratic override would bring an end to this problem. Whenever a vote is held, the electorate
would be, in practice, redefining Sec. 1. Given that the debate would be free and the vote
democratic, one can scarcely imagine a more appropriate way of demonstrably justifying what

constitutes a reasonable limit on rights in a free and democratic society. Just as, according to one
Supreme Court justice, rights enumerated in the charter gain meaning when the courts "breathe life"
into them, the electorate would be able to breathe life into Sec. 1.
Judicial review is a necessary component of a law-based, democratic society. But the Supreme
Court needs to be made aware that it is not the only necessary component, and that its role remains
one of legislative review rather than legislative enactment. Enacting laws to create a de facto
people's veto on the court's decisions might be a good starting place.
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