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C H A P T E R 	 8 	

EMERGENCIES	

National	security	“threats”	are	different	from	states	of	emergency.	In	Canada,	very	few	threats	reach	the	
magnitude	of	an	emergency.	National	security	law	is,	therefore,	usually	regular	law,	and	not	a	special	body	
of	rules	applicable	only	in	extraordinary	circumstances.	The	2001	Anti-terrorism	Act1	 is	a	case	in	point:	it	
was	legislation	promulgated	precipitously	after	the	events	of	9/11,	but	enacted	according	to	the	regular	
powers	and	procedures	of	Parliament	and	intended	to	be	mostly	permanent.2	

There	will,	however,	be	threats	so	far	beyond	the	normal	state	of	affairs	and	so	immediate	that	the	state	
will	treat	them	as	emergencies.	Most	often	we	think	of	emergencies	as	extreme	natural	occurrences	or	
accidents,	and	a	broader	review	of	threats	would	focus	on	the	potential	harms	to	national	security	posed	by	
such	events.	However,	the	predominant	focus	of	this	book	is	manufactured	threats	to	national	security	—	
that	is,	threats	intentionally	caused	by	human	beings.	Still,	the	impact,	and	consequently,	the	response	to	
human-made	disasters	may	be	commensurate	with	natural	disasters.	As	Chapter	7	suggests,	technology	
capable	of	converting	acts	of	violence	into	natural	or	public	health	disasters	now	exists.	Radioactive	fallout	
from	nuclear	weapons	or	the	spread	of	disease	via	bioweapons	are	two	obvious	examples.	Even	absent	
these	vectors,	political	violence	–	in	the	form	of	an	insurrection	or	insurgency	–	could	rise	to	a	level	
exceeding	the	responsive	capacity	of	the	civil	authorities	and	the	regular	law.	

Emergencies	this	extreme	may	change	the	institutional	structure	within	which	national	security	law	
operates.	As	noted	in	prior	chapters,	democracies	depend	on	a	system	of	checks	and	balances	that	constrain	
the	exercise	of	power.	Yet,	emergencies	usually	require	the	swift	and	resolute	exercise	of	power.	While	law	
applicable	in	normal	situations	diffuses	power,	emergencies	concentrate	it.	

The	most	famous	Canadian	example	of	this	phenomenon	is	the	1970	October	Crisis.	After	a	sustained	
campaign	of	terrorist	acts,	the	Front	de	libération	du	Québec	(FLQ)	kidnapped,	first,	British	diplomat	James	
Cross	and	then	Québec	Cabinet	Minister	Pierre	Laporte	(later	murdered).	In	response,	the	federal	Cabinet	
debated	whether	to	rely	on	immediately	on	executive	powers	under	the	War	Measures	Act3	 to	authorize	
the	detention	of	suspects	in	Québec,	or	instead	enact	special	legislation.4	 Then	Justice	Minister	John	
Turner	urged	recourse	to	Parliament	but	noted	that,	with	letters	from	the	political	and	police	authorities	in	
Québec,	the	government	could	proclaim	the	War	Measures	Act,	rendering	unusual	police	raids	and	
																																																													
1	 SC	2001,	c.	41.	
2	 For	a	discussion	on	this	point,	see	Application	under	s.	83.28	of	the	Criminal	Code	(Re),	[2004]	2	S.C.R.	248	at	
para.	39,	Iacobucci	&	Arbour	JJ.	
3	 RSC	1970,	c.	288	(now	repealed).	
4	 “The	FLQ	Situation,”	RG2,	Privy	Council	Office,	Series	A-5-a,	vol.	6359	(15	October	1970;	afternoon	session)	at	
5.	
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detentions	legal.	The	government	could	then	go	to	Parliament	asking	it	to	approve	further,	more	
specialized	legislation.5	 In	other	words,	the	executive	branch	could	exercise	powers	immediately,	leaving	
the	potential	delays	associated	with	the	parliamentary	process	to	another	day.6	 In	the	end,	Cabinet	chose	
to	rely	on	the	War	Measures	Act,	authorizing	extraordinary	police	powers.	

Canada	learned	from	the	October	Crisis	that	emergencies	strengthen	the	executive	branch	at	the	
expense	of	the	legislative	and	judicial	branches.	Urgency	tends	to	trump	sober	second	thought,	and	the	
government	may	suspend	the	rule	of	law	for	a	perceived	greater	good.	“Society,”	argued	Prime	Minister	
Pierre	Trudeau	three	days	before	invoking	the	War	Measures	Act,	“must	take	every	means	at	its	disposal	to	
defend	itself	against	the	emergence	of	a	parallel	power	which	defies	the	elected	power	in	this	country.”7	 	

Any	emergency	presents,	therefore,	three	questions,	the	answer	to	which	determines	the	emergency’s	
impact	on	democracy	and	the	rule	of	law.	First,	how	does	one	determine	when	and	where	an	emergency	
exists?	Second,	how	should	the	state	respond	to	the	emergency?	Third,	when	does	the	emergency	end?	
Answering	these	questions	may	not	always	be	straightforward.	On	one	end	of	the	spectrum	are	“clear”	
emergencies.	These	are	usually	natural	disasters,	such	as	the	Manitoba	flood	of	1997	or	the	Central	Canadian	
ice	storm	of	1998.	Other	clear	emergencies	may	be	unexpected,	but	non-catastrophic	systems	failures,	like	the	
blackout	of	2003	in	Central	Canada	and	the	Eastern	United	States.	 	

The	course	of	action	in	responding	to	natural	or	accidental	disaster	emergencies	is	usually	
uncomplicated.	If	a	region	floods,	flood	interdiction,	search	and	rescue,	and	financial,	medical,	and	material	
assistance	are	the	order	of	the	day.	If	a	disaster	disrupts	power	supplies,	restoring	electricity,	and	ensuring	
essential	services	pending	the	return	of	power,	are	the	priorities.	Further,	with	these	sorts	of	crises,	the	
duration	of	the	emergency	is	reasonably	certain:	floodwaters	recede,	electrical	supplies	return.	
Emergencies	like	these	may	require	the	military	to	marshal	its	equipment	and	personnel,	or	the	
deployment	of	extra	policing	resources	to	deter	civil	unrest.	Nevertheless,	although	a	truly	catastrophic	
natural	or	artificial	disaster	could	undermine	Canadian	democracy,	calamities	have	not	so	far	disrupted	
democratic	practices	or	institutions.	Whether	this	pattern	will	remain	true	in	the	face	of	infectious	diseases	
and	the	global	threat	of	climate	change	remained	unknowable	at	this	writing.	

Historically,	political	emergencies	are	more	problematic	for	democracies.	Answering	when,	where,	how	
and	for	how	long	is	more	challenging	in	a	state	of	war,	an	insurrection,	or	after	a	terrorist	threat	or	strike.	
Citizens	can	turn	on	their	televisions	or	even	glance	out	their	windows	to	have	a	clear	sense	of	the	gravity	
and	immediacy	of	a	flood	or	ice	storm.	The	scope	of	political	emergencies	is	more	difficult	to	assess.	In	this	
respect,	political	crises	are	less	“empirical”	than	natural	or	artificial	disasters.	As	Prime	Minister	Trudeau	
observed	during	Cabinet	discussions	before	the	invocation	of	the	War	Measures	Act,	one	only	knows	after	
the	fact	whether	one	is	facing	an	insurrection	or	not.8	 Perhaps	most	troubling,	the	uncertainty	prompted	
by	this	“fog	of	war”	may	be	artificial.	Thus,	emergencies	are	most	corrosive	of	democracy	where,	as	Michael	
Ignatieff	puts	it,	governments	proclaim	them	“on	grounds	that	involve	bad	faith,	manipulation	of	evidence,	
exaggeration	of	risk,	or	the	prospect	of	political	advantage.”9	

Ultimately,	a	government’s	assessment	of	the	scope	of	a	political	emergency,	and	the	propriety	of	the	
government	response	to	it	are	difficult	to	second-guess.	This	uncertainty	is	particularly	problematic	where,	
as	is	usually	the	case,	political	emergencies	require	the	prompt	interdiction	of	those	posing	the	threat	
before	they	compound	the	danger.	Moreover,	deciding	whether	a	political	emergency	has	abated	is	also	
																																																													
5	 See	discussion	Ibid	at	6.	For	an	historical	review	of	emergency	law	in	Canada	and	its	use,	see	Martin	Robert,	
“Notes	on	Emergency	Powers	in	Canada”	(2005)	54	University	of	New	Brunswick	Law	Journal	161.	
6	 In	fact,	these	fears	of	delays	in	part	explain	the	government’s	ultimate	decision	to	invoke	the	War	Measures	
Act.	See	“The	FLQ	Situation,”	above	note	4	at	6	for	Prime	Minister	Trudeau	explaining	that	there	was	no	way	legisla-
tion	could	be	put	through	all	its	stages	to	authorize	action	before	the	next	morning.	
7	 Pierre	Elliott	Trudeau,	interview	by	CBC-TV	reporter	Tim	Ralfe,	13	October	1970,	reprinted	in	J.R.	Colombo,	
Famous	Lasting	Words	(Vancouver:	Douglas	&	McIntyre,	2000)	at	376.	
8	 “The	FLQ	Situation,”	above	note	4	(15	October	1970;	morning	session)	at	8.	
9	 	 Michael	Ignatieff,	The	Lesser	Evil:	Political	Ethics	in	an	Age	of	Terror	(Toronto:	Penguin	Canada,	2004)	at	37.	
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tremendously	difficult.	As	Ignatieff	also	notes,	the	problem	with	these	sorts	of	emergencies	is	that	 	

only	the	executive	has	sufficient	information	to	know	whether	they	remain	justified.	Hence	the	
speedy	termination	of	emergencies	remains	a	recurrent	problem.	Electorates	and	legislators	
are	invariably	told	by	their	leaders,	“If	you	only	knew	what	we	know	…,”	in	justification	of	the	
continued	suspension	of	civil	liberties.”10	 	

The	result	may	be	a	prolonged	state	of	emergency,	and	measures	designed	to	give	the	executive	branch	
extraordinary	and	temporary	powers	may	persist.	 	

All	told,	therefore,	emergencies	—	particularly	political	emergencies	—	may	constitute	a	serious	threat	
to	democracy.	Discussing	the	post	9/11	response,	Ignatieff	urged	that	“in	a	long	twilight	war,	largely	fought	
by	secret	means,	the	key	issue	is	maintaining	as	much	legal	and	legislative	oversight	as	is	compatible	with	
the	necessity	for	decisive	action.”11	 To	this	end,	any	assessment	of	emergency	action	obliges	three	
questions,	echoing	those	listed	above:	first,	is	the	action	authorized	by	law;	second,	are	the	extraordinary	
measures	authorized	by	this	law	proportional	and	adequately	linked	to	reasonable	assessments	of	the	
threat;	and,	third,	does	the	law	contain	provisions	for	the	review	and	termination	of	these	extraordinary	
powers.	

A	single	volume	on	national	security	law	cannot	address	in	detail	how	Canadian	law	addresses	each	of	
these	questions	in	provincial,	territorial,	and	federal	emergencies	law.	In	this	chapter,	however,	we	provide	
a	brief	overview	of	federal	and	provincial	standards	in	this	area.	We	begin	with	a	general	overview	of	
public	health	law	(the	first	line	of	defence	to	an	epidemic),	before	turning	to	laws	responding	to	disasters	
and	emergencies.	We	then	focus	on	the	unique	legal	environment	that	might	arise	should	the	federal	
government	ever	rely	on	the	Emergencies	Act.	

PART	I:	PUBLIC	HEALTH	LAW	

Public	health	—	or	as	some	prefer	to	call	it	“health	protection	and	promotion”	—	includes:	“disease	
surveillance,	disease	and	injury	prevention,	health	protection,	health	emergency	preparedness	and	
response,	health	promotion,	and	relevant	research	undertakings.”12	 The	public	health	system	is,	in	other	
words,	the	frontline	in	responding	to	new	or	epidemic	diseases	of	natural	or	human	origin.	Diseases	of	this	
sort	may	constitute	a	particularly	dramatic	(and	difficult)	form	of	threat.	This	section	discusses	both	the	
international	and	national	laws	relating	to	epidemic	diseases.	

A.	 INTERNATIONAL	LAW	 	

1)	 International	Human	Rights	Law	

There	is	relatively	little	international	law	on	public	health.13	 International	human	rights	law	does,	however,	
recognize	a	right	to	health.14	 The	International	Covenant	on	Economic,	Social	and	Cultural	Rights,	for	instance,	

																																																													
10	 Ibid	at	51.	
11	 Ibid	at	39.	
12	 Standing	Senate	Committee	on	Social	Affairs,	Science	and	Technology,	Reforming	Health	Protection	and	Promo-
tion	in	Canada:	Time	to	Act	(November	2003).	
13	 For	overviews	of	this	area,	see	Obijiofor	Aginam,	Public	Health	Governance:	International	Law	and	Public	
Health	in	a	Divided	World	(Toronto:	University	of	Toronto	Press,	2005);	David	Fidler,	International	Law	and	Public	
Health	(Ardsley,	NY:	Transnational	Publishers,	2000).	
14	 See,	for	example,	Universal	Declaration	of	Human	Rights,	A/RES/217A(III)	(1948),	Art.	25.	
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promises	to	everyone	“the	enjoyment	of	the	highest	attainable	standard	of	physical	and	mental	health”	and	
obliges	states	to	prevent,	treat	and	control	“epidemic,	endemic,	occupational	and	other	diseases.”15	 	

Public	health	may	also	justify	constraints	on	other	rights.	For	instance,	under	the	International	
Covenant	on	Civil	and	Political	Rights,	states	may	curb	liberty	of	movement	and	the	rights	of	free	expression,	
free	association	and	free	assembly	where	necessary	to	protect	public	health.16	 The	latter	is	not	a	defined	
term	in	the	Covenant.	However,	a	group	of	experts	convened	by	the	International	Commission	of	Jurists	in	
1984	proposed	the	Siracusa	Principles.17	 Though	of	no	legal	force,	the	Principles	provide	a	helpful	
interpretive	tool.	Under	the	Principles,	“public	health”	should	include	only	“measures	dealing	with	a	serious	
threat	to	the	health	of	the	population	or	individual	members	of	the	population.	These	measures	must	be	
specifically	aimed	at	preventing	disease	or	injury	or	providing	care	for	the	sick	and	injured.”18	

2)	 International	Law	and	Epidemic	Diseases	

More	specific	public	health-related	international	treaties	have	existed	for	over	a	century.	These	
instruments	typically	aim	to	impede	the	cross-border	movement	of	epidemic	diseases,	especially	cholera	
and	plague.	The	modern	manifestation	of	these	rules	exists	in	the	form	of	the	International	Health	
Regulations	(IHR),	promulgated	by	the	World	Health	Organization.	

a)	 World	Health	Organization	

The	World	Health	Organization	(WHO)	is	a	specialized	organ	of	the	United	Nations,	created	by	an	
international	treaty	—	the	Constitution	of	the	World	Health	Organization	—	in	1948.	By	2019,	there	were	
193	parties	to	the	WHO	Constitution,	giving	it	almost	universal	coverage.	

Tasked	with	“the	attainment	by	all	peoples	of	the	highest	possible	level	of	health,”19	 one	of	the	WHO’s	
functions	is	“to	propose	conventions,	agreements	and	regulations,	and	make	recommendations	with	
respect	to	international	health	matters.”20	 Regulations	proposed	by	the	WHO	may	be	adopted	by	the	
“Health	Assembly”21	—	an	assembly	of	the	delegates	of	all	the	state	parties	to	the	WHO.22	 WHO’s	existing	
rules	concerning	epidemic	diseases	are	found	in	the	IHR,	an	instrument	dating	in	its	earliest	form	from	 	
1951,	revised	and	rebranded	in	1969,	and	then	substantially	revised	in	2005.23	

b)	 International	Health	Regulations	(2005)	
	
Since	their	inception,	the	IHR	have	focused	on	surveillance,	obliging	states	to	inform	the	WHO	of	
“notifiable”	diseases	occurring	within	their	territories.	The	diseases	subject	to	this	notification	regime	
originally	included	cholera,	plague,	yellow	fever,	smallpox,	relapsing	fever,	and	typhus,	but	this	list	
shortened	with	time.	The	inadequacies	of	this	limited	list	became	acutely	obvious	by	the	turn	of	the	
century,	not	least	during	the	2003	SARS	outbreak:	unknown	to	science	until	then,	SARS	was	not	a	notifiable	

																																																													
15	 ICESCR,	993	UNTS	3,	Art.	12.	
16	 ICCPR,	999	UNTS	171,	Arts.	12,	19,	21,	&	22.	
17	 Siracusa	Principles	on	the	Limitation	and	Derogation	of	Provisions	in	the	International	Covenant	on	Civil	and	
Political	Rights,	UNESCOR,	41	Sess.,	UN	Doc.	E/CN.4/1984/4	(1984).	
18	 Ibid	at	para.	25.	 	
19	 Constitution	of	the	World	Health	Organization,	14	UNTS	185,	Art.	1	[WHO	Constitution].	 	
20	 Ibid,	Art.	2(k).	
21	 Ibid,	Art.	21.	
22	 Ibid,	Art.	10.	
23	 These	amended	regulations	came	into	force	in	June	2007.	
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disease.	

After	substantial	negotiations,	the	WHO	re-crafted	the	IHR	in	2005.	The	express	purpose	of	the	IHR	
(2005)	is	to	“prevent,	protect	against,	control	and	provide	a	public	health	response	to	the	international	
spread	of	disease	in	ways	that	are	commensurate	with	and	restricted	to	public	health	risks,	and	which	
avoid	unnecessary	interference	with	international	traffic	and	trade.”24	 It	includes	notification	
requirements,	as	well	as	provisions	aimed	at	the	pre-emption	of	epidemics.	

i)	 Notification	
	
Parties	must	report	public	health	emergencies	of	international	concern	arising	within	their	territories,	as	
well	as	their	responses	to	them.25	 The	IHR	define	an	emergency	as	an	“extraordinary	event”	that	
constitutes	“a	public	health	risk	to	other	States	through	the	international	spread	of	disease”	and	potentially	
requires	“a	coordinated	international	response.”26	 	

Like	the	old	regulations,	the	IHR	(2005)	lists	certain	diseases	requiring	notification.27	 However,	
notification	obligations	may	extend	beyond	this	list.	States	use	a	matrix	to	determine	the	seriousness	of	any	
disease	outbreak	and	whether	a	public	health	event	crosses	the	notification	threshold.	Key	considerations	
include	the	number	of	instances	or	deaths,	the	health	risk	posed	by	the	outbreak,	and	the	prospect	of	cross-
border	movement	of	the	disease.28	 Where	a	public	health	emergency	of	international	concern	occurs,	the	
WHO	may	issue	temporary	or	standing	recommendations	designed	to	impede	the	spread	of	the	disease.29	

ii)	 Pre-emption	
	
More	pre-emptively,	the	IHR	obliges	states	to	“develop,	strengthen	and	maintain”	their	“capacity	to	detect,	
assess,	notify	and	report”	the	required	health	events30	 and	to	respond	“promptly	and	effectively”	to	them.31	
At	ports	of	entry	to	their	territory,	states	must	develop	particular	medical	and	diagnostic	capacities.32	 Upon	
arrival	or	departure,	states	may	require	travellers	to	provide	destination	and	itinerary	information	and	to	
undergo	searches	of	their	cargo	and	a	“non-invasive	medical	examination”	aimed	at	achieving	the	public	
health	objective	in	the	least	intrusive	manner	possible.33	 Medical	examinations,	vaccinations,	prophylaxis	or	
health	measures	may	be	administered	only	with	the	traveller’s	consent,34	 but	such	intervention	may	be	a	
condition	of	entry	into	the	state.35	 Further,	where	there	is	an	imminent	public	health	risk,	the	state	may	

																																																													
24	 IHR	(Revision	of	the	International	Health	Regulations,	58th	World	Health	Assembly,	WHA58.3,	Agenda	item	
13.1	(23	May	2005),	Art.	2	[IHR	(2005)].	
25	 Ibid,	Art.	6.	
26	 Ibid,	Art.	1.	
27	 These	include	smallpox,	influenza	caused	by	a	new	subtype,	and	SARS.	Other	diseases	must	automatically	be	
assessed.	These	diseases	include	cholera,	plague,	yellow	fever,	and	viral	hemorrhagic	fevers.	
28	 IHR	(2005),	Annex	2.	
29	 Ibid,	Arts.	15	&	16.	
30	 Ibid,	Art.	5.	
31	 Ibid,	Art.	13.	
32	 Ibid,	Art.	19.	
33	 Ibid,	Art.	23.	
34	 Ibid.	
35	 Ibid,	Art.	31.	
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oblige	fuller	medical	examination,	treatment,	or	quarantine.36	 	

In	all	instances,	states	are	to	treat	travellers	“with	respect	to	their	dignity,	human	rights	and	
fundamental	freedoms	and	minimize	any	discomfort	or	distress	associated	with	such	measures.”37	
Further,	state	health	measures	must	be	“initiated	and	completed	without	delay,	and	applied	in	a	
transparent	and	non-discriminatory	manner.”38	 The	IHR	also	contains	rules	on	the	disclosure	and	
processing	of	personal	data.	States	must	process	personal	data	fairly	and	lawfully,	and	the	data	must	be	
adequate,	relevant,	accurate,	not	kept	longer	than	necessary,	and	not	excessive	in	relation	to	the	public	
health	risk.39	

iii)	 Public	Health	Infrastructure	
	
The	IHR	also	requires	parties	to	collaborate	in	detecting,	assessing	and	responding	to	public	health	crises.40	
The	regulations	call	for	the	“mobilization	of	financial	resources	to	support	developing	countries	in	building,	
strengthening	and	maintaining”	their	public	health	capacities.41	 Ultimately,	the	effectiveness	of	this	
instrument	will	depend	on	the	extent	to	which	wealthier	state	parties	are	prepared	to	bolster	these	
capacities.	

B.	 CANADIAN	PUBLIC	HEALTH	LAWS	

1)	 Federal	

a)	 Coordination	of	Public	Health	

The	2003	SARS	outbreak	prompted	a	serious	rethink	of	Canada’s	public	health	infrastructure.	Federal	and	
provincial	levels	of	government	did	not	always	coordinate	effectively.	In	consequence,	both	the	ad	hoc	
National	Advisory	Committee	on	SARS	and	Public	Health	(Naylor	Report)42	 and	the	Standing	Senate	
Committee	on	Social	Affairs,	Science	and	Technology	(Kirby	Report)43	 recommended	the	creation	of	an	
arm’s-length	federal	public	health	agency	to	coordinate	national	responses	to	public	health	crises	and	
enhance	disease	surveillance	and	control	in	Canada.	 	

The	federal	government	created	the	Public	Health	Agency	of	Canada	(PHAC)	in	2004,	governed	by	
legislation	in	force	in	2006.44	 The	PHAC	aids	the	Minister	of	Health	in	fulfilling	their	public	health	
responsibilities.	It	comprises	several	branches,	one	of	which	is	the	Infectious	Disease	Prevention	and	Control	
Branch.	This	entity	—	tasked	with	responding	to	public	health	emergencies	—	includes	a	Centre	for	
Infectious	Disease	Prevention	and	Control	(CIDPC)	as	well	as	a	Centre	for	Emergency	Preparedness	and	
Response	(CEPR).	CIDPC	aims	to	“decrease	transmission	of	infectious	diseases	and	to	improve	the	health	

																																																													
36	 Ibid.	
37	 Ibid.	
38	 Ibid,	Art.	42.	
39	 Ibid,	Art.	45.	
40	 Ibid,	Art.	44.	
41	 Ibid.	
42	 National	Advisory	Committee	on	SARS	and	Public	Health,	Learning	from	SARS:	Renewal	of	Public	Health	in	
Canada	(October	2003).	
43	 Standing	Senate	Committee	on	Social	Affairs,	Science	and	Technology,	Reforming	Health	Protection	and	Promo-
tion	in	Canada:	Time	to	Act	(2003).	
44	 Public	Health	Agency	of	Canada	Act,	SC	2006,	c.	5.	
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status	of	those	infected.”45	 CEPR,	meanwhile,	is	Canada’s	“central	coordinating	point	for	public	health	
security	issues.”	Among	other	things,	it	“develops	and	maintains	national	emergency	response	plans	for	
PHAC	and	Health	Canada.	It	monitors	outbreaks	and	global	disease	events,	assesses	public	health	risks	
during	events	and	emergencies,	and	contributes	to	aligning	Canada's	health	and	emergency	policies	with	
evolving	threats	to	public	health	security.”46	

b)	 Quarantine	Act	

Parliament	also	modernized	Canada’s	federal	public	health	system	after	the	SARS	outbreak	by	enacting	a	
new	Quarantine	Act.47	 This	statute	—	in	force	in	2006	—	updated	antiquated	nineteenth-century	
legislation.	The	Quarantine	Act	applies	at	Canada’s	borders;	zones	over	which	the	federal	government	has	
jurisdiction.	It	aims	to	protect	“public	health	by	taking	comprehensive	measures	to	prevent	the	
introduction	and	spread	of	communicable	diseases.”48	 	

i)	 Assessment	of	Travellers	

Travellers	arriving	in	Canada	are	to	present	themselves	to	a	government	screening	officer	at	the	entry	
point.49	 Where	the	Minister	of	Health	has	adjudged	departure	screening	necessary	to	prevent	the	spread	
of	a	communicable	disease,	travellers	departing	Canada	must	also	report	to	a	screening	officer.50	

Travellers	must	respond	to	questions	posed	to	them	by	a	screening	officer	or	a	quarantine	officer	(a	
medical	professional	appointed	to	serve	this	function	by	the	Minister).	Specifically,	they	must	disclose	any	
reasonable	grounds	they	may	have	to	suspect	exposure	to	a	communicable	disease.	They	then	must	comply	
with	reasonable	measures	ordered	by	the	officer	to	prevent	the	introduction	or	spread	of	that	ailment.51	
These	steps	may	include	isolation	of	the	traveller	by	a	screening	officer	until	a	quarantine	officer	assesses	
that	person.	Indeed,	the	screening	or	quarantine	officer	may	request	that	a	peace	officer	arrest	a	traveller	
whom	the	peace	officer	believes	on	reasonable	grounds	has	refused	to	be	isolated	or	to	comply	with	the	
reasonable	measures	ordered	by	the	screening	or	quarantine	officer.52	 	

The	quarantine	officer	may	require	the	traveller	to	undergo	a	health	assessment	if	they	believe	that	
person	was	exposed	to	a	communicable	disease,	or	that	person	has	not	cooperated	with	the	initial	
screening	undertaken	by	the	screening	or	quarantine	officers.53	 Other	persons	at	the	entry	or	departure	
point	may	also	be	required	to	undergo	a	health	assessment	if	they	have	been	exposed.54	 Health	
assessments	amount	to	non-intrusive	medical	examinations.	The	quarantine	officer	may	order	a	more	

																																																													
45	 Public	Health	Agency	of	Canada,	About	the	Agency	(2011),	online:	https://www.canada.ca/en/public-
health/corporate/mandate/about-agency/infectious-disease-prevention-control-branch.html#a3.	
46	 	 		 Health	Canada	and	PHAC,	Evaluation	of	Emergency	Preparedness	and	Response	Activities	2012-13	to	2016-17	
(March	2018),	at	2,	online:	https://www.canada.ca/content/dam/phac-aspc/documents/corporate/transpar-
ency/corporate-management-reporting/evaluation/2012-2013-2016-2017-evaluation-report-emergency-prepared-
ness-response-activities/pub1-eng.pdf	
47	 	 Quarantine	Act,	SC	2005,	c.	20.	
48	 Ibid,	s.	4.	
49	 Ibid,	s.	12.	
50	 Ibid,	ss.	10	and	13.	
51	 Ibid,	s.	15.	
52	 Ibid,	s.	18.	
53	 Ibid,	s.	19.	
54	 Ibid,	s.	20.	
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elaborate	medical	examination.55	 Subsequently,	the	quarantine	officer	may	oblige	the	person	to	undergo	
medical	treatment.56	 Travellers	failing	to	abide	by	these	requirements	may	be	charged	with	criminal	
offences.57	

ii)	 Detention	
	
Where	the	traveller	fails	to	follow	a	treatment	regime,	a	provincial	court	judge	may	issue	an	arrest	order.	A	
person	arrested	in	this	manner,	or	one	who	has	not	cooperated	with	the	medical	exam,	or	a	person	who	the	
quarantine	officer	believes	is	contagious,	may	then	be	detained.58	 However,	the	traveller	is	not	to	be	
detained	if	the	quarantine	officer	believes	reasonably	that,	among	other	things,	the	person	does	not	pose	a	
risk	of	significant	harm	to	public	health	or	if	there	are	other,	reasonable	means	to	prevent	or	control	this	
harm.59	

Once	detained,	a	quarantine	officer	must	give	the	traveller	an	opportunity	to	undergo	a	medical	
examination	at	least	every	seven	days,	and	to	have	the	need	for	their	detention	reconsidered.	Where	the	
quarantine	officer	confirms	the	detention,	the	traveller	may	seek	a	review	by	a	designated	review	officer	(a	
second	health	professional),	who	will	then	assess	the	matter	within	forty-eight	hours.60	 The	minister	may	
also	intervene	and	assess	the	detention.61	

When	a	traveller	is	detained	because	they	refused	to	cooperate	in	medical	assessments	or	examinations	
or	to	pursue	the	treatment	mandated	by	the	quarantine	officer,	the	quarantine	officer	must	seek	an	order	
from	a	provincial	superior	court	or	the	Federal	Court	ordering	the	traveller’s	assessment,	examination	or	
treatment.	The	court	may	make	this	order	if	persuaded	that	“the	order	is	appropriate	to	prevent	or	control	
a	risk	of	significant	harm	to	public	health”	and	“other	reasonable	means	are	not	available	to	prevent	or	
control	the	risk.”62	 	

Information	on	detained	or	examined	travellers	must	be	conveyed	by	the	quarantine	officer	to	
provincial	public	health	authorities	of	any	province	concerned.63	

iii)	 Other	Powers	

The	Quarantine	Act	also	gives	the	government	substantial	powers	to	intervene	with	“conveyances”	—	forms	
of	transportation	—	suspected	of	carrying	infected	travellers.64	 These	include	powers	to	stop	a	conveyance	
at	a	Canadian	entry	or	departure	point	and	enter,	inspect,	or	divert	that	vehicle.	 	

Also	notable,	the	Governor	in	Council	(GiC)	may	issue	an	emergency	order	prohibiting	or	limiting	the	
entry	into	Canada	of	persons	who	have	been	in	a	foreign	country	where	there	is	an	outbreak	of	
communicable	disease.	To	make	such	an	order,	the	GiC	must	be	of	the	opinion	that	this	banned	entry	would	
pose	an	imminent	and	severe	risk	to	public	health	in	Canada,	would	contribute	to	the	spread	of	this	disease,	

																																																													
55	 Ibid,	s.	22.	
56	 	 Ibid,	s.	26.	
57	 	 Ibid,	s.	68	et	seq.	
58	 	 Ibid,	s.	28.	
59	 	 Ibid,	s.	32.	
60	 	 Ibid,	s.	29.	
61	 	 Ibid,	s.	30.	
62	 Ibid,	s.	31.	
63	 Ibid,	s.	33.1.	
64	 Ibid,	s.	34	et	seq.	
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and	that	there	are	no	reasonable	alternatives.65	

2)	 Provincial	

Provincial	public	health	laws	or	provincial	emergency	laws	contain	powers	like	those	in	the	federal	
Quarantine	Act,	but	applicable	within	Canada	and	not	at	its	borders.66	 Generally,	these	statutes	(or	their	
regulations)	define	communicable	diseases	that	trigger	patient	and/or	medical	reporting	and	treatment	
obligations.	Health	authorities	investigate	these	instances	and	take	remedial	measures.	These	authorities	
—	usually	the	chief	medical	officer	of	health	—	often	have	the	power	to	enter	premises	without	a	warrant	
to	investigate	possible	cases	of	illness,	to	issue	disinfecting	orders,	and	to	order	the	closure	of	businesses	
and	facilities.	They	may	also	have	the	authority	to	order	isolation/quarantine,	treatment,	and	related	
measures,	although	the	degree	to	which	such	orders	are	themselves	legally	binding	varies	between	
provinces.	In	many	cases,	these	orders	are	voluntary	unless	brought	before	a	judge	and	issued	as	a	court	
order.	 	

The	Ontario	Health	Protection	and	Promotion	Act	is	illustrative	of	this	pattern.	Various	medical	
professionals	must	report	certain	diseases	to	the	Chief	Medical	Officer	of	Health	(CMOH).67	 If	they	believe,	
on	reasonable	and	probable	grounds,	that	a	communicable	disease	exists	or	may	break	out	that	presents	a	
risk	to	public	health,	the	CMOH	may	order	a	person	to	take	any	action	minimizing	the	risk	presented	by	the	
disease.	The	CMOH	may	direct	these	orders	at	specified	individuals	or	a	class	of	individuals,	with	the	latter	
informed	via	the	media.68	

Where	at	issue	is	a	virulent	communicable	disease,	should	a	person	fail	to	comply	with	an	order	by	the	
CMOH	to	isolate	themselves,	undergo	a	medical	examination	or	treatment	or	act	in	a	manner	minimizing	
contact	with	other	people,	the	CMOH	may	apply	to	the	Ontario	Superior	Court	of	Justice	and	receive	a	court	
order.69	 That	order	may	result	in	police	taking	the	non-compliant	person	into	custody	for	detention	in	a	
medical	facility	for	up	to	six	months,	and	order	the	person’s	examination	and	treatment	at	that	facility.	A	
court	may	extend	this	detention	for	additional	six-month	periods	if	the	judge	believes	the	detainee’s	
continued	infection	presents	a	significant	risk	to	public	health.70	
	

PART	II:	EMERGENCY	AND	DISASTER	LAWS	

A.	EMERGENCY	POWERS	AND	INTERNATIONAL	LAW	

International	human	rights	law	provides	important	guidance	on	how	states	may	legitimately	respond	to	
emergencies.	The	UN	International	Covenant	on	Civil	and	Political	Rights	(ICCPR)71	—	a	cornerstone	of	
																																																													
65	 Ibid,	s.	58.	
66	 Public	Health	Act,	RSA	2000,	c.	P-37	(Alberta);	Health	Act,	RSBC	1996,	c.	179	(British	Columbia);	Public	Health	
Act,	CCSM,	c.	P210	(Manitoba);	Health	Act,	RSNB	1973,	c.	H-2	(New	Brunswick);	Communicable	Diseases	Act,	RSNL	
1990,	c.	C-26	(Newfoundland	&	Labrador);	Health	Protection	Act,	SNS	2004,	c.	4	(Nova	Scotia);	Health	Protection	and	
Promotion	Act,	RSO	1990,	c.	H.7	(Ontario);	Public	Health	Act,	RSPEI	1988,	c.	P-30	(Prince	Edward	Island);	Public	Health	
Act,	RSQ	c.	S-2.2	(Quebec);	Public	Health	Act,	1994,	SS	1994,	c.	P-37.1	(Saskatchewan).	 	
67	 Health	Protection	and	Promotion	Act	(Ontario),	s.	25.	
68	 Ibid,	s.	22.	
69	 	 	 Ibid,	s.	35.	
70	 Ibid,	s.	35(11).	For	an	assessment	of	this	statute	and	of	quarantine	law	generally,	see	Nola	Ries,	“Quarantine	
and	the	Law”	(2005)	43	Alberta	Law	Review	529.	
71	 999	UNTS	171.	
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international	human	rights	law	—	contemplates	derogation	from	some	of	the	rights	it	guarantees	in	times	
of	emergency.	Under	Article	4(1),	states	may	take	measures	abridging	most	rights	in	the	time	of	a	public	
emergency	that	“threatens	the	life	of	the	nation.”	 	

There	are	safeguards.	A	state	may	only	derogate	from	the	ICCPR	to	the	extent	strictly	required	by	the	
exigencies	of	the	situation.	A	state	making	use	of	the	right	of	derogation	must	immediately	inform	the	other	
states	that	are	parties	to	the	ICCPR	and	justify	the	measure.	Further,	the	rights	limitations	introduced	must	
not	be	inconsistent	with	a	state’s	other	obligations	under	international	law	and	must	not	involve	
discrimination	solely	on	the	ground	of	race,	colour,	sex,	language,	religion,	or	social	origin.72	 Finally,	Article	
4	does	not	extend	to	all	rights.	Article	4(2)	asserts	that	no	derogation	is	permissible	from	the	rights	to	life,	
to	recognition	as	a	person,	and	to	freedom	of	thought,	conscience,	and	religion.	Likewise,	an	Article	4	
emergency	may	not	negate	the	bans	on	torture	or	cruel,	inhuman,	or	degrading	treatment	or	punishment,	
nor	the	prohibition	on	slavery	and	servitude,	imprisonment	for	contractual	breach,	and	retroactive	
criminal	law.	

Still,	Article	4	accords	substantial	authority	to	states	to	negate	rights.	It	applies	to	many	of	the	
Covenant’s	most	important	provisions,	including	most	of	the	legal	rights,	the	freedom	of	expression	and	
association	provisions,	the	right	to	privacy,	and	democratic	rights.	Because	of	Article	4’s	breadth,	the	UN	
Human	Rights	Committee	—	the	treaty	body	established	by	the	ICCPR	—	urged	in	1981	that	“measures	
taken	under	article	4	are	of	an	exceptional	and	temporary	nature	and	may	only	last	as	long	as	the	life	of	the	
nation	concerned	is	threatened	and	that	in	times	of	emergency,	the	protection	of	human	rights	becomes	all	
the	more	important,	particularly	those	rights	from	which	no	derogations	can	be	made.”73	 	

In	a	more	expansive	commentary	adopted	in	2001,	the	Committee	concluded:	“measures	derogating	
from	the	provisions	of	the	Covenant	must	be	of	an	exceptional	and	temporary	nature.”74	 Moreover,	
because	states	must	abide	by	their	other	international	law	obligations,	Article	4	cannot	authorize	
derogations	from	international	humanitarian	law	applicable	in	armed	conflicts	and	so-called	peremptory	
(or	jus	cogens)	norms	of	international	law.	These	include	the	prohibition	on	hostage	taking,	the	imposition	
of	collective	punishments,	arbitrary	deprivations	of	liberty,	or	deviations	from	the	fundamental	principles	
of	a	fair	trial.	Further,	emergency	situations	do	not	relieve	perpetrators	of	culpability	for	crimes	against	
humanity.75	

In	sum,	international	law	accommodates	legitimate	public	emergencies.	However,	it	does	not	extend	
states	a	carte	blanche	to	respond	to	these	calamities	as	they	wish.	 	

B.	EMERGENCY	POWERS	AND	THE	CONSTITUTION	

Unlike	the	ICCPR,	Canadian	constitutional	and	quasi-constitutional	law	generally	does	not	expressly	
anticipate	abridgment	of	rights	in	the	event	of	emergencies.	Except	for	section	4(2)	of	the	Charter,	
discussed	later	in	this	chapter,	both	the	Canadian	Charter	of	Rights	and	Freedoms76	 and	the	1960	Canadian	
Bill	of	Rights77	 are	silent	on	emergencies.	However,	both	instruments	allow	Parliament	to	circumscribe	at	
least	some	of	the	rights	they	protect,	under	the	“notwithstanding”	provisions.	 	

																																																													
72	 	 Ibid,	Art	4(1).	
73	 UN	Human	Rights	Committee,	General	Comment	5,	A/36/40	(1981)	Annex	VII	at	110;	CCPR/C/21/Rev.1	at	
para	3.	
74	 UN	Human	Rights	Committee,	General	Comment	29,	CCPR/C/21/Rev.1/Add.11	(2001)	at	para	2.	
75	 Ibid	at	para.	12	et	seq.	
76	 Part	I	of	the	Constitution	Act,	1982,	being	Schedule	B	to	the	Canada	Act	1982	(UK)	1982,	c.	11.	
77	 SC	1960,	c.	44.	
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1.	 CANADIAN	BILL	OF	RIGHTS	

An	Act	of	Parliament	may	expressly	limit	the	reach	of	the	Canadian	Bill	of	Rights.78	 For	example,	the	War	
Measures	Act,	prior	to	its	repeal	by	the	Emergencies	Act79	 in	1988,	provided	that	“any	act	or	thing	done	or	
authorized	or	any	order	or	regulation	made	under	the	authority	of	this	Act,	shall	be	deemed	not	to	be	an	
abrogation,	abridgement	or	infringement	of	any	right	or	freedom	recognized	by	the	Canadian	Bill	of	
Rights.”80	 	

2.	 CHARTER	OF	RIGHTS	AND	FREEDOMS	

a)	 Section	33	

Likewise,	the	“notwithstanding”	clause	set	out	in	section	33	of	the	Charter	allows	Parliament	or	the	provincial	
legislatures	to	immunize	a	statutory	provision	from	most	Charter	rights	by	explicitly	legislating	that	it	operates	
“notwithstanding”	the	Charter.	This	immunity	persists	for	five	years,	subject	to	any	re-enactment.	 	

Critically,	this	section	applies	to	most,	but	not	all	Charter	rights.	It	extends	to	the	fundamental	freedoms	
provisions	protected	by	section	2,	the	legal	rights	guaranteed	in	sections	7	to	14,	and	the	equality	
provisions	under	section	15.	It	does	not,	however,	authorize	Parliament	to	negate	many	other	Charter	
rights,	including	the	mobility	right	established	in	section	6	or,	notably,	the	democratic	rights	in	sections	3	
to	5.	These	democratic	rights	affirm	the	right	to	vote	(section	3),	limit	the	duration	of	a	House	of	Commons	
to	five	years	(section	4(1))	and	require	annual	sittings	of	Parliament	(section	5).	 	

As	a	result,	subject	to	the	following	discussion	of	section	4(2)	of	the	Charter,	were	Parliament	to	rely	on	
section	33	to	negate	the	Charter’s	civil	rights	protections	in	response	to	an	emergency,	it	could	not	also	rely	
on	section	33	to	deny	voting	rights	to	citizens,	or	prolong	its	existence	past	the	five	years	anticipated	by	
section	4(1).81	 Also	section	5,	requiring	an	annual	sitting	of	Parliament,	restricts	Parliament’s	capacity	to	
delegate	governance	to	the	executive	and	retire	pending	the	conclusion	of	a	state	of	emergency.	In	any	
event,	a	Parliament	tempted	to	delegate	its	full	plenary	powers	indefinitely,	perhaps	in	response	to	an	
emergency,	would	also	run	afoul	of	a	long-established,	pre-Charter	constitutional	restriction	barring	this	
degree	of	abdication.82	 	

b)	 Section	1	

Even	if	Parliament	did	not	enact	a	section	33	override,	section	1	of	the	Charter	may	permit	limitations	on	
Charter	rights.	As	discussed	in	Chapter	2,	section	1	circumscribes	all	Charter	rights	by	“such	reasonable	limits	
prescribed	by	law	as	can	be	demonstrably	justified	in	a	free	and	democratic	society.”	What	those	reasonable	
limits	might	be	in	an	emergency	would	depend	on	the	nature	of	the	crisis.	It	seems	likely,	however,	that	
																																																													
78	 Ibid,	s.	2.	noting	that	the	rights	described	in	that	section	may	be	negated	if	it	is	“expressly	declared	by	an	Act	
of	the	Parliament	of	Canada	that	[a	statute]	shall	operate	notwithstanding	the	Canadian	Bill	of	Rights.”	
79	 RSC	1985	(4th	Supp.),	c.	22.	
80	 War	Measures	Act,	s.	6.	
81	 The	importance	of	s.	4’s	immunity	from	s.	33	has	been	noted	by	the	Supreme	Court.	See	Reference	re	Secession	
of	Quebec,	[1998]	2	SCR	217	at	para.	65,	holding	that	the	democratic	principle	said	to	reside	in	the	Canadian	Constitu-
tion	“is	affirmed	with	particular	clarity	in	that	s.	4	is	not	subject	to	the	notwithstanding	power	contained	in	s.	33.”	
82	 See	Re	Gray	(1918),	57	SCR	150	at	157,	holding	that	the	broad	delegation	of	powers	under	the	War	Measures	
Act,	1914	was	intra	vires	Parliament,	but	also	noting	“Parliament	cannot,	indeed,	abdicate	its	functions,	but	within	rea-
sonable	limits	at	any	rate	it	can	delegate	its	powers	to	the	executive	government.	Such	powers	must	necessarily	be	
subject	to	determination	at	any	time	by	Parliament,	and	needless	to	say	the	acts	of	the	executive,	under	its	delegated	
authority,	must	fall	within	the	ambit	of	the	legislative	pronouncement	by	which	its	authority	is	measured.”	
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courts	would	accept	some	abridgment	of	rights	in	a	good	faith	emergency.	For	instance,	in	R	v	Heywood,83	 the	
Supreme	Court	suggested	that	a	violation	of	the	section	7	right	to	life,	liberty,	and	security	of	the	person,	
though	generally	difficult	to	justify	on	section	1	grounds,	could	be	reasonable	“in	times	of	war	or	national	
emergencies.”	 	

c)	 Section	4(2)	

The	discussion	thus	far	suggests	that	the	Canadian	constitution	is	a	flexible	instrument,	able	to	accommodate	
legitimate	emergencies.	At	the	same	time,	it	does	not	extend	unfettered	power	to	the	government.	The	section	
33	override	could	insulate	a	law	from	court	scrutiny	in	relation	to	civil	rights,	but	the	House	of	Commons	that	
chose	to	invoke	section	33	could	not	use	that	same	provision	to	prolong	its	existence	in	violation	of	section	
4(1)	and	avoid	the	judgment	of	the	electorate.	Generally,	only	section	1	can	justify	a	failure	to	comply	with	the	
democratic	rights	in	sections	3	to	5	of	the	Charter.	In	practice,	this	makes	courts	the	ultimate	arbiter	of	these	
constitutional	limitations.	All	told,	this	system	of	checks	and	balances	would	make	it	very	difficult	for	a	
government	to	comply	with	the	constitution	while	maintaining	an	unwarranted,	permanent	state	of	
emergency.	

That	said,	there	is	an	evident	Achilles	heel	in	this	system:	section	4(2)	of	the	Charter.	Section	4(2)	
provides	that	“in	time	of	real	or	apprehended	war,	invasion	or	insurrection,	a	House	of	Commons	may	be	
continued	by	Parliament	…	beyond	five	years	if	such	continuation	is	not	opposed	by	the	votes	of	more	than	
one-third	of	the	members	of	the	House	of	Commons.”	Since	constitutionally	“Parliament”	consists	of	the	
Queen	(usually	in	the	person	of	the	Governor	General),	the	Senate	and	the	Commons,84	 section	4(2)	
authorizes	the	continuance	of	the	Commons	by	two-thirds	vote	of	the	Commons,	a	majority	vote	of	the	
Senate,	and	assent	by	the	Governor	General.	This	means	the	same	House	of	Commons	that	employed	
section	33	to	curb	civil	rights	could,	with	the	support	of	the	Senate	and	the	Governor	General,	continue	a	
Parliament	and	insulate	itself	from	electoral	pressure	for	the	duration	of	a	“real	or	apprehended	war,	
invasion	or	insurrection.”	 	

It	is	not	clear	exactly	how	parliamentary	reliance	on	section	4(2)	would	be	supervised.	Presumably,	the	
courts	could	review	the	existence	of	a	“real	or	apprehended	war,	invasion	or	insurrection.”	How	aggressively	
a	court	would	query	the	judgment	of	the	political	branches	of	government	on	this	issue	is	an	open	question,	
especially	where	the	emergency	justifying	the	invocation	of	section	4(2)	is	“apprehended”	rather	than	real.85	 	
																																																													
83	 [1994]	3	SCR	761	at	802.	See	also	Reference	re	Motor	Vehicle	Act	(British	Columbia)	s.	94(2),	[1985]	2	SCR	486	
at	518.	In	another	context,	see	also	Newfoundland	(Treasury	Board)	v	Newfoundland	and	Labrador	Association	of	Public	
and	Private	Employees	(N.A.P.E.),	2004	SCC	66	for	court	citing	a	putative	fiscal	crisis	in	upholding	a	discriminatory	law	
under	s.	1.	
84	 Constitution	Act,	1867	(UK),	30	&	31	Vict.,	c.	3,	reprinted	in	RSC	1985,	App.	II,	No.	5,	s.	17.	
85	 Another,	perhaps	only	academic	uncertainty	is	the	relationship	between	s.	4(2)	and	s.	50	of	the	Constitution	
Act,	1867.	The	latter	provides	that	“[e]very	House	of	Commons	shall	continue	for	Five	Years	from	the	Day	of	the	Re-
turn	of	the	Writs	for	choosing	the	House	(subject	to	be	sooner	dissolved	by	the	Governor	General),	and	no	longer.”	
While	the	British	North	America	Act	(as	the	Constitution	Act,	1867	was	called	prior	to	1982)	contained	a	provision	
equivalent	to	s.	4(2)	of	the	Charter,	the	Constitution	Act,	1982,	Schedule	B	to	the	Canada	Act	1982	(U.K.),	1982,	c.	11,	
repealed	this	section.	See	British	North	America	(No.	2)	Act,	1949,	13	Geo.	VI,	c.	81	(U.K.),	s.	91(1)	reading,	in	part,	“a	
House	of	Commons	may	in	time	of	real	or	apprehended	war,	invasion	or	insurrection	be	continued	by	the	Parliament	
of	Canada	if	such	continuation	is	not	opposed	by	the	votes	of	more	than	one-third	of	the	members	of	such	House.”	The	
Constitution	now	contains,	therefore,	a	limit	on	the	duration	of	the	House	of	Commons	in	both	the	Charter	and	the	Consti-
tution	Act,	1867,	but	an	exception	to	that	limit	in	only	the	Charter.	There	is	an	apparent	inconsistency,	in	other	words,	
between	two	instruments,	each	of	which	constitutes	equal	parts	of	the	Constitution	of	Canada.	See	s.	52	of	the	Constitu-
tion	Act,	1982.	The	Supreme	Court	has	declared	that	the	Constitution	is	to	be	read	as	a	whole,	and	not	as	a	set	of	hermeti-
cally	sealed	obligations.	Reference	re	Secession	of	Quebec,	[1998]	2	SCR	217	at	para.	50	(“Our	Constitution	has	an	internal	
architecture,	or	…	a	‘basic	constitutional	structure.’	The	individual	elements	of	the	Constitution	are	linked	to	the	others,	
and	must	be	interpreted	by	reference	to	the	structure	of	the	Constitution	as	a	whole.”)	The	most	sensible	interpretation	
of	these	two	provisions	is	to	view	s.	4(2)	as	authorizing	derogation	from	s.	50	of	the	Constitution	Act,	1867	as	much	as	
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There	is	a	real	possibility,	in	other	words,	that	section	4(2)	could	inhibit	efforts	to	hold	the	government	
accountable	in	times	of	emergency	by	rendering	the	Commons	immune	to	electoral	displeasure.	
Fortunately,	Parliament	has	never	invoked	section	4(2).	
	

C.	Provincial	Emergency	and	Disaster	Laws	

We	turn	now	to	statutory	instruments	addressing	emergencies	and	disasters.	Canadian	provinces	each	have	
emergency	laws.86	 We	cannot,	in	this	book,	describe	each	of	these	laws	in	detail.	Instead,	we	summarize	
common	features.	Most	provincial	emergency	laws	follow	a	similar	structure,	anticipating	the	declaration	of	
an	emergency	on	either	a	localized	or	more	geographically-attenuated	basis.	Each	also	anticipates	the	
subsequent	application	of	emergency	plans.	Indeed,	the	development	of	emergency	management	plans	by	
provincial	governments,	departments,	or	agencies,	and/or	municipalities	or	regions	is	generally	an	obligation	
under	the	statutes.	The	declaration	of	an	emergency	usually	allows	governments	to	exercise	unusual	powers	
of	varying	sorts.	The	statutes	also	make	it	an	offence	to	disregard	emergency	instructions	and	provide	for	the	
imposition	of	differing	penalties.	

1)	 Definitions	of	“Emergency”	

Provincial	statutes	often	distinguish	between	“disasters”	and	“emergencies.”	The	distinction	between	the	
two	appears	to	be	one	of	timing.	Disasters	are	usually	an	actual	calamity	requiring	a	response	to	remedy	a	
serious	harm.	The	government	focuses	on	disaster	recovery,	a	process	that	may	not	necessitate	special	
powers.	Emergencies,	on	the	other	hand,	are	present	or	imminent	events	that	require	a	coordinated	
response	to	forestall	harm.	This	response	may	require	special	governmental	authority.	

The	terms	used	to	describe	the	harm	in	question	vary	between	provinces.	Most	statutes	include	simply	
a	generic	reference	to	harm	of	a	serious	magnitude,	while	others	enumerate	specific	circumstances	that	
might	give	rise	to	such	harm.	Some	statutes	provide	a	generic	definition	and	then	list	different	sorts	of	
harms	as	illustrative.	

2)	 Declaring	a	State	of	Emergency	

The	Lieutenant	Governor-in-Council	–	that	is,	the	provincial	Cabinet	–	or	named	ministers	typically	issue	
provincial	emergency	declarations	when	they	believe	an	emergency	exists.	Generally,	in	declaring	a	state	of	
emergency,	authorities	specify	the	area	covered	by	the	declaration	and	the	nature	of	the	emergency.	Most	
such	declarations	expire	after	two	weeks,	subject	to	renewals.	In	some	statutes,	parallel	powers	exist	for	
municipal	governments	and/or	provincial	ministers	responsible	for	municipalities	to	issue	municipal	
emergency	declarations.	

3)	 Powers	during	an	Emergency	

In	a	declared	emergency,	the	Lieutenant	Governor-in-Council,	a	relevant	minister,	and/or	emergency	
management	boards	(or	other	local	authorities)	have	special	powers	granted	to	them	under	the	relevant	
legislation.	These	powers	may	be	quite	broad.	 	

Emergency	laws	typically	grant	the	government	the	power	to	do	all	acts	necessary	to	alleviate	the	
emergency,	and	often	enumerate	an	illustrative	list	of	specific	powers.	Representative	powers	granted	to	

																																																													
from	s.	4(1)	of	the	Charter.	Any	other	reading	would	render	s.	4(2)	a	nullity.	 	
86	 	 Alberta,	Emergency	Management	Act,	RSA	2000,	c.	E-6.8;	British	Columbia,	Emergency	Program	Act,	RSBC	
1996,	c.	111;	Manitoba,	Emergency	Measures	Act,	CCSM	c.	E80;	New	Brunswick,	Emergency	Measures	Act,	RSNB	2011,	
c.	147;	Newfoundland,	Emergency	Services	Act,	SNL	2008,	c.	E-9.1;	Nova	Scotia,	Emergency	Management	Act,	SNS	1990,	
c.	8;	Ontario,	Emergency	Management	and	Civil	Protection	Act,	RSO	1990,	c.	E.9;	Prince	Edward	Island,	Emergency	
Measures	Act,	RSPEI	1988,	c.	E.6.1;	Québec,	Civil	Protection	Act,	RSQ	c.	S-2.3;	Saskatchewan,	Emergency	Planning	Act,	
SS	1989–90,	c.	E-8.1.	
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the	government	during	an	emergency	include:	the	power	to	enter	premises	without	warrants;	to	order	
evacuations	of	livestock	and	people;	to	demolish	trees,	structures	or	crops	where	necessary	to	prevent	the	
spread	of	the	emergency;	to	implement	emergency	plans;	to	utilize	personal	property	including	premises	
for	purposes	of	responding	to	the	emergency;	to	provide	essential	services	and	facilities;	and	often	to	
require	some	sort	of	price	control	for	essential	goods.	

These	statutes	also	often	include	a	provision	limiting	liability	for	actions	undertaken	in	an	emergency.	
For	instance,	officials	and	individuals	may	not	be	liable	for	damage	or	injury	suffered	because	of	the	good	
faith	implementation	of	measures	or	the	exercise	of	legitimately	granted	powers	under	the	law	in	times	of	
emergency,	although	the	government	itself	may	still	be	liable	for	failures	and	omissions.	

	
D.	Federal	Emergency	Laws	

1)	 Emergency	Management	Act	

A	significant	disaster	might	trigger	application	of	federal	emergency	laws,	in	addition	to	provincial	or	
territorial	responses.	Several	federal	laws	might	apply,	with	the	most	likely	response	arising	under	the	
Emergency	Management	Act.	This	Act	charges	the	Minister	of	Public	Safety	with	coordinating	emergency	
management	activities,	in	cooperation	with	the	provinces.87	 To	this	end,	the	Minister	performs	a	number	
of	tasks,	including	overseeing	the	preparation	of	government	emergency	management	plans,	coordinating	
both	domestic	and	international	emergency	assistance,	and	developing	plans	for	the	continuity	of	
constitutional	government	in	Canada.88	 The	Minister	is	also	charged	with	developing	joint	emergency	
management	plans	with	the	United	States	and	would	coordinate	Canadian	response	to,	and	assistance	in,	
an	emergency	in	that	country.89	

Other	government	ministers	also	have	obligations	under	the	Emergency	Management	Act	to	identify	
risks	within	their	area	of	responsibility	—	including	critical	infrastructure	—	and	to	prepare	emergency	
management	plans,	subject	to	the	oversight	of	the	Minister	of	Public	Safety.	These	plans	must	contain	
several	items,	including	measures	to	support	Canada’s	defence	efforts	in	the	case	of	war	or	other	armed	
conflict.90	

In	practice,	the	federal	government	uses	the	Emergency	Management	Act	frequently	to	provide	federal	
financial	support	for	disaster	relief.	Financial	assistance	is	available	where	the	affected	province	declares	
an	emergency	which	the	Governor	in	Council	regards	as	a	matter	of	federal	concern,	the	province	has	
requested	federal	assistance,	and	the	Governor	in	Council	issues	an	order	in	council	authorizing	the	
Minister	of	Public	Safety	to	provide	financial	assistance.91	

2)	 Public	Safety	Act	

The	omnibus	Public	Safety	Act,	2002,	enacted	in	2004,	enhanced	the	powers	of	several	ministers	to	respond	
to	emergencies	under	assorted	statutes.	For	instance,	the	Minister	of	Transport	may	impose	special	
emergency	measures	under	the	Aeronautics	Act92	 in	response	to	threats	to	aviation	security.	As	noted	in	
Chapter	13,	this	power	provided	the	original	basis	for	Canada’s	“no	fly”	list	(Passenger	Protect).	
Responsible	ministers	may	also	issue	“interim	orders”	of	various	sorts	under	the	Canadian	Environmental	

																																																													
87	 Emergency	Management	Act,	SC	2017,	c.	15,	s.	3.	
88	 Ibid,	s.	4.	
89	 Ibid,	s.	5.	
90	 Ibid,	s.	6.	
91	 	 	 Ibid,	ss.4	and	7.	See,	e.g.,	PC	2019-0069,	Provincial	Emergency	Financial	Assistance	Order	No.	217	(2019-01-
31),	online:	http://orders-in-council.canada.ca/attachment.php?attach=37388&lang=en.	 	
92	 RSC,	1985,	c.	A-2.	
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Protection	Act,93	 the	Department	of	Health	Act,94	 the	Food	and	Drugs	Act,95	 the	Hazardous	Products	Act,96	
the	Navigable	Waters	Protection	Act,97	 the	Pest	Control	Products	Act,98	 the	Quarantine	Act,99	 the	Radiation	
Emitting	Devices	Act,100	 and	the	Canada	Shipping	Act.101	 	

While	the	language	in	each	statute	varies,	ministers	issue	these	orders	largely	in	response	to	
“significant”	dangers	to	the	environment,	or	to	human	life	or	health.102	 	

3)	 National	Defence	Act	

As	discussed	in	Chapter	17,	the	National	Defence	Act	permits	the	deployment	of	military	units	in	response	
to	a	requisition	from	a	provincial	attorney	general	in	aid	of	the	civil	power.	The	Canadian	Armed	Forces	
(CAF)	may	be	“called	out”	in	response	to	an	actual	or	anticipated	riot	or	disturbance	of	the	peace,	where	the	
powers	necessary	to	prevent,	address	or	suppress	are	beyond	those	of	the	civil	authorities.103	 	

The	GiC	or	the	Minister	of	National	Defence	may	also	deploy	the	Canadian	Forces	to	perform	“public	
service”	duties	or,	in	response	to	a	request	from	the	Minister	of	Public	Safety	or	any	other	minister,	
authorize	military	assistance	to	law	enforcement	if	required	to	deal	effectively	with	the	matter	at	issue	and	
where	it	is	in	the	national	interest.104	 These	deployment	powers	could	prove	important	in	a	disaster	
situation.	

It	is,	in	fact,	common	for	the	CAF	to	deploy	in	a	disaster	alleviation	role.	At	this	writing,	the	standing	
CAF	disaster	relief	protocol	is	“Operation	LENTUS.”	This	“established	plan	of	action	to	support	communities	
in	crisis”	assists	provincial	and	territorial	authorities	in	responding	promptly	and	efficiently	to	crises.105	
Recent	Op	LENTUS	undertakings	included	CAF	deployments	during	winter	storms,	forest	fires,	and	floods.	

3)	 Emergencies	Act	

The	Emergencies	Act	lies	at	the	heart	of	Canada’s	emergency	powers	law.	As	noted,	Parliament	enacted	this	
legislation	to	replace	the	War	Measures	Act	in	1988;	at	the	time	of	writing,	it	had	never	been	used.	

The	Emergencies	Act	contains	the	stiffest	government	emergency	powers	of	any	emergency	law	in	
Canada.	Even	so,	the	statute	contemplates	that	actions	taken	by	the	government	in	the	event	of	an	
emergency	will	remain	lawful,	and	not	be	arbitrary	or	ad	hoc.	 	

Further,	the	Emergencies	Act	does	not	permit	invocation	of	an	emergency	in	every	circumstance.	The	
Act	prescribes	the	threshold	for	an	emergency	declaration,	albeit	in	broad	terms	likely	to	attract	only	the	

																																																													
93	 SC	1999,	c.	33.	
94	 SC	1996,	c.	8.	
95	 RSC	1985,	c.	F-27.	
96	 RSC	1985,	c.	H-3.	
97	 RSC	1985,	c.	N-22.	
98	 RSC	1985,	c.	P-9.	
99	 SC	2005,	c.	20.	
100	 RSC	1985,	c.	R-1.	
101	 RSC	1985,	c.	S-9.	
102	 See	Public	Safety	Act,	2002,	SC	2004,	c.15,	Parts	1,	3,	6,	9,	10,	15,	18,	20,	21,	&	22.	
103	 National	Defence	Act,	R.S.C.	1985,	c.	N-5,	ss.	274–85.	
104	 Ibid,	s.	273.6.	
105	 	 Canada,	“Operation	LENTUS”	(2018),	online:	https://www.canada.ca/en/department-national-defence/ser-
vices/operations/military-operations/current-operations/operation-lentus.html.	 	
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most	deferential	of	judicial	review.	Further,	an	emergency	declaration	may	contain	only	the	measures	
believed	necessary	on	reasonable	grounds	to	deal	with	the	situation.	In	these	manners,	the	Act	limits	
emergency	measures	to	those	proportional	and	linked	to	reasonable	assessments	of	the	threat.	 	

	 The	Emergencies	Act	also	contemplates	substantial	involvement	by	Parliament,	requires	a	proactive	
continuance	of	an	emergency	declaration	to	circumvent	automatic	sunsetting	provisions,	and	preserves	the	
administrative	and	constitutional	law	judicial	review	powers	of	the	courts.	We	discuss	each	of	these	
features	below.	
	

a) Circumscribed	Scope	
	
Although	Parliament	enacted	the	Emergencies	Act	to	replace	the	War	Measures	Act,106	 it	is	doubtful	the	
government	could	ever	employ	the	1988	law	to	abridge	fundamental	rights,	in	the	way	the	War	Measures	
Act	was	in	October	1970.	A	post-Charter	instrument,	the	Emergencies	Act	rebalances	the	separation	of	
powers	between	Parliament	and	the	executive	in	times	of	emergency,	subject	to	a	series	of	important	
safeguards,	but	leaves	intact	Charter	and	Canadian	Bill	of	Rights	provisions	and,	implicitly,	the	judicial	
review	authority	of	the	courts.	 	

Indeed,	the	Emergencies	Act	notes	in	its	preamble	that	“the	preservation	of	the	sovereignty,	security	
and	territorial	integrity”	of	Canada	may	be	seriously	threatened	by	national	emergencies,	and	thus	the	GiC	
“should	be	authorized,	subject	to	the	supervision	of	Parliament,	to	take	special	temporary	measures	that	
may	not	be	appropriate	in	normal	times.”	It	goes	on	to	say,	however,	that	these	“special	temporary	
measures”	are	subject	to	the	Charter,	the	Canadian	Bill	of	Rights	and	“must	have	regard	to	the	International	
Covenant	on	Civil	and	Political	Rights,	particularly	with	respect	to	those	fundamental	rights	that	are	not	to	
be	limited	or	abridged	even	in	a	national	emergency.”	 	

The	statute	defines	a	“national	emergency”	as	“an	urgent	and	critical	situation	of	a	temporary	nature	
that	…	seriously	endangers	the	lives,	health	or	safety	of	Canadians	and	is	of	such	proportions	or	nature	as	
to	exceed	the	capacity	or	authority	of	a	province	to	deal	with	it,	or	…	seriously	threatens	the	ability	of	the	
Government	of	Canada	to	preserve	the	sovereignty,	security	and	territorial	integrity	of	Canada”	and	that	
cannot	be	addressed	effectively	under	any	other	law	of	Canada.107	

The	statute	states	emphatically	that	it	does	not	confer	on	the	government	the	power	to	make	orders	or	
regulations	“providing	for	the	detention,	imprisonment	or	internment”	of	Canadian	citizens	or	permanent	
residents	“on	the	basis	of	race,	national	or	ethnic	origin,	colour,	religion,	sex,	age	or	mental	or	physical	
disability.”108	 	

This	provision	is	more	definitive	than	the	equivalent	concept	in	Article	4	of	the	International	Covenant	
on	Civil	and	Political	Rights,	which	bars	discrimination	“solely”	on	one	of	the	enumerated	grounds.	By	the	
Covenant’s	logic,	discrimination	motivated	by	considerations	in	addition	to	(for	example)	religion,	could	
conceivably	satisfy	its	non-discrimination	requirements.109	 On	its	face,	the	Emergencies	Act	is	not	as	
permissive.	 	

The	Emergencies	Act	also	prohibits	the	government	from	employing	its	emergency	powers	under	the	

																																																													
106	 Emergencies	Act,	RSC	1985,	c.	22,	s.	80.	
107	 Ibid,	s.	3.	
108	 Ibid,	s.	4.	
109	 Indeed,	this	is	the	interpretation	of	the	Article	adopted	by	the	United	States	in	its	ratification	of	the	ICCPR.	See	
UN	Treaty	Database,	International	Covenant	on	Civil	and	Political	Rights,	Declarations	and	Reservations	(“The	United	
States	understands	distinctions	based	upon	race,	colour,	sex,	language,	religion,	political	or	other	opinion,	national	or	
social	origin,	property,	birth	or	any	other	status	—	as	those	terms	are	used	in	article	2,	para.	1	and	article	26	—	to	be	
permitted	when	such	distinctions	are,	at	minimum,	rationally	related	to	a	legitimate	governmental	objective.	The	
United	States	further	understands	the	prohibition	in	para.	1	of	article	4	upon	discrimination,	in	time	of	public	emer-
gency,	based	‘solely’	on	the	status	of	race,	colour,	sex,	language,	religion	or	social	origin,	not	to	bar	distinctions	that	
may	have	a	disproportionate	effect	upon	persons	of	a	particular	status”).	
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statute	to	amend	the	Act	itself.110	 The	government	cannot,	in	other	words,	use	the	Emergencies	Act	to	
broaden	the	powers	available	to	it	under	the	Emergencies	Act.	

b)	 Types	of	Emergency	

The	Emergencies	Act	anticipates	four	categories	of	emergencies:	a	public	welfare	emergency,	a	public	order	
emergency,	an	international	emergency,	and	a	war	emergency.	Table	8.1	describes	how	the	Act	defines	
each	of	these	concepts,	the	circumstances	in	which	the	government	may	declare	an	emergency,	the	
extraordinary	government	powers	existing	in	an	emergency,	and	how	to	terminate	these	states	of	
emergency.	

Table	8.1:	Four	Categories	of	Emergencies	in	the	Emergencies	Act	

Type	 Definition	 Trigger	 Powers	 Termination	

Public	
welfare	
emergency	

Section	5	—	An	
emergency	caused	
by	a	real	or	
imminent	fire,	flood,	
drought,	storm,	
earthquake	or	other	
natural	
phenomenon;	
disease	in	human	
beings,	animals	or	
plants;	or	accident	
or	pollution	that	
results	or	may	
result	in	danger	to	
life	or	property,	
social	disruption	or	
breakdown	in	the	
flow	of	essential	
goods,	services	or	
resources	so	serious	
as	to	be	a	national	
emergency.	

Section	6	—	Upon	
consultation	with	the	
provincial	cabinet	in	the	
affected	provinces,	the	
GiC	may,	if	it	believes	on	
reasonable	grounds	that	
a	public	welfare	
emergency	exists	and	
necessitates	special	
temporary	measures,	
declare	by	proclamation	
such	an	emergency.	
This	declaration	must	
identify	the	state	of	
affairs	constituting	the	
emergency,	the	special	
temporary	measures	
anticipated	and	the	area	
affected	by	the	
emergency.	This	sort	of	
emergency	may	not	be	
declared	unless,	where	
the	emergency	is	
confined	to	one	
province,	the	provincial	
cabinet	indicates	that	
the	emergency	exceeds	
the	capacity	of	the	
province	to	deal	with	it.	

Section	8	—	The	GiC	may	issue	
orders	or	regulations	to	the	
extent	it	believes	(on	
reasonable	grounds)	necessary	
for	dealing	with	the	emergency	
in	the	declared	area,	covering	
the	following:	 	
(a)	 travel	restrictions	
where	necessary	for	the	
protection	of	the	health	or	
safety	of	individuals;	 	

(b)	 evacuation	of	persons	
and	the	removal	of	personal	
property	from	any	specified	
area	and	the	making	of	
arrangements	for	the	
adequate	care	and	protection	
of	the	persons	and	property;	

(c)	 requisition,	use	or	
disposition	of	property;	

(d)	 authorization	of	or	
direction	to	any	person	to	
render	essential	services	of	a	
type	that	that	person	is	
competent	to	provide	(with	
compensation	provided	for	
the	services);	 	

(e)	 regulating	distribution	
of	essential	goods,	services	
and	resources;	 	

(f)	authorization	and	making	of	
emergency	payments;	 	

(g)	 establishment	of	
emergency	shelters	and	
hospitals;	

Subsection	
7(2)	—	At	the	
end	of	ninety	
days	unless	
continued	by	
the	GIC,	after	
consultation	
with	the	
implicated	
provincial	
cabinet.	This,	
and	any	
subsequent	
continuation,	
also	expires	
after	ninety	
days.	Under	
section	10,	
Parliament	
may	revoke	
the	declaration	
of	a	public	
welfare	
emergency.	

																																																													
110	 Emergencies	Act,	s.	4.	
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Type	 Definition	 Trigger	 Powers	 Termination	

(h)	 assessment	of	damage	
to	any	works	or	
undertakings	and	the	repair,	
replacement	or	restoration	
thereof;	 	

(i)	assessment	of	damage	to	the	
environment	and	the	
elimination	or	alleviation	of	
the	damage;	and	 	

(j)	imposition	of	a	fine	or	
imprisonment	or	both,	for	
contravention	of	any	order	
or	regulation	made	under	the	
section.	 	

These	powers	may	not	be	
exercised	to	impose	a	settlement	
in	a	labour	dispute.	

Public	order	
emergency	

Section	16	—	An	
emergency	that	
arises	from	threats	
to	the	security	of	
Canada	that	are	so	
serious	as	to	be	a	
national	emergency.	
Threats	to	the	
security	of	Canada	
are	defined	in	
keeping	with	the	
Canadian	Security	
Intelligence	Service	
Act.[1]	

Section	17	—	On	
consultation	with	the	
provincial	cabinet	in	the	
affected	provinces,	the	
GiC	may,	if	it	believes	on	
reasonable	grounds	
that	a	public	order	
emergency	exists	and	
necessitates	special	
temporary	measures,	
declare	by	proclamation	
such	an	emergency.	
This	declaration	must	
identify	the	state	of	
affairs	constituting	the	
emergency,	the	special	
temporary	measures	
anticipated	and	the	area	
affected	by	the	
emergency.	This	sort	of	
emergency	may	not	be	
declared	unless,	where	
the	emergency	is	
confined	to	one	
province,	the	provincial	
cabinet	indicates	that	
emergency	exceeds	the	
capacity	of	the	province	
to	deal	with	it.	
However,	where	the	
effects	of	the	
emergency	extend	

Section	19	—	The	GiC	may	issue	
orders	or	regulations	to	the	
extent	it	believes	(on	
reasonable	grounds)	necessary	
for	dealing	with	the	emergency	
in	the	declared	area,	covering	
the	following:	 	
(a)	 regulation	or	prohibition	
of	(i)	any	public	assembly	that	
may	reasonably	be	expected	
to	lead	to	a	breach	of	the	
peace,	(ii)	travel	to,	from	or	
within	any	specified	area,	or	
(iii)	the	use	of	specified	
property;	

(b)	 designation	and	
securing	of	protected	places;	 	

(c)	 assumption	of	the	
control,	and	the	restoration	
and	maintenance,	of	public	
utilities	and	services;	

(d)	 authorization	of	or	
direction	to	any	person	to	
render	essential	services	of	a	
type	that	that	person	is	
competent	to	provide	(with	
compensation	provided	for	
the	services);	and	

(e)	 imposition	of	a	fine	or	
imprisonment	or	both	for	
contravention	of	any	order	
or	regulation	made	under	the	

Subsection	
18(2)	—	At	the	
end	of	thirty	
days	unless	
continued	by	
the	GiC,	after	
consultation	
with	the	
implicated	
provincial	
cabinet.	This,	
and	any	
subsequent	
continuation,	
also	expires	
after	thirty	
days.	Under	
section	21,	
Parliament	
may	revoke	
the	declaration	
of	a	public	
order	
emergency.	
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Type	 Definition	 Trigger	 Powers	 Termination	

beyond	one	province,	
the	GIC	need	not	
consult	with	provincial	
cabinets	prior	to	
issuance	of	the	
declaration	where	
consultation	would	
unduly	jeopardize	the	
effectives	of	the	
proposed	action.	

section.	

[1]	 See	RSC	1985,	c.	C-23,	s.	2.	

Internationa
l	emergency	

Section	27	—	An	
emergency	
involving	Canada	
and	one	or	more	
other	countries	that	
arises	from	acts	of	
intimidation	or	
coercion	or	the	real	
or	imminent	use	of	
serious	force	or	
violence	and	that	is	
so	serious	as	to	be	a	
national	emergency.	

Section	28	—	After	
whatever	consultation	
with	provincial	
Cabinets	that	is	
practicable,	the	GiC	may	
declare	by	proclamation	
such	an	emergency.	
This	declaration	must	
identify	the	state	of	
affairs	constituting	the	
emergency,	and	the	
special	temporary	
measures	anticipated.	

Section	30	—	The	GiC	may	
issue	orders	or	regulations	to	
the	extent	it	believes	(on	
reasonable	grounds)	necessary	
for	dealing	with	the	
emergency,	including:	 	
(a)	 control	or	regulation	of	
any	industry	or	service;	 	

(b)	 appropriation,	control,	
forfeiture,	use	and	
disposition	of	property	or	
services;	

(c)	 authorization	and	
conduct	of	inquiries	in	
relation	to	defence	contracts	
or	defence	supplies	or	to	
hoarding,	overcharging,	
black	marketing	or	
fraudulent	operations	in	
respect	of	scarce	
commodities;	 	

(d)	 search	and	seizure	
authorization	for	any	thing	
that	may	be	evidence	relevant	
to	any	matter	that	is	the	
subject	of	an	inquiry	referred	
to	in	paragraph	(c);	 	

(e)	 authorization	of	or	
direction	to	any	person	to	
render	essential	services	of	a	
type	that	that	person	is	
competent	to	provide	(with	
compensation	provided	for	
the	services);	 	

(f)	designation	and	securing	of	
protected	places;	 	

(g)	 travel	restrictions	outside	
Canada	by	Canadian	citizens	

Subsection	
29(2)	—	At	the	
end	of	sixty	
days	unless	
continued	by	
the	GiC,	after	
any	practicable	
consultation	
with	provincial	
cabinets.	
Under	section	
32,	 	
Parliament	
may	revoke	
the	declaration	
of	an	
international	
emergency.	
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Type	 Definition	 Trigger	 Powers	 Termination	

or	permanent	residents;	 	
(h)	 deportation	of	persons,	
other	than	citizens,	
permanent	residents	or	
otherwise	admissible	
protected	persons;	 	

(i)	control	or	regulation	of	
international	financial	
activities	within	Canada;	

(j)	authorization	of	expenditures	
for	dealing	with	an	
international	emergency	in	
excess	of	any	limit	set	by	an	Act	
of	Parliament;	 	

(k)	 authorization	of	any	
Cabinet	minister	to	discharge	
specified	responsibilities	of	a	
political,	diplomatic	or	
economic	nature;	and	 	

(l)	imposition	of	a	fine	or	
imprisonment	or	both	for	
contravention	of	any	order	or	
regulation	made	under	the	
section.	However,	these	
powers	must	not	be	exercised	
for	the	purpose	of	censoring,	
suppressing	or	controlling	
the	publication	or	
communication	of	any	
information.	

War	 	
emergency	

Section	37	—	A	war	
or	other	armed	
conflict,	real	or	
imminent,	involving	
Canada	or	any	of	its	
allies	that	is	so	
serious	as	to	be	a	
national	emergency.	

Section	38	—	After	
whatever	consultation	
with	provincial	cabinets	
that	is	practicable,	the	
GiC	may,	if	it	believes	on	
reasonable	grounds	that	
a	war	emergency	exists	
and	necessitates	special	
temporary	measures,	
declare	by	proclamation	
such	an	emergency.	The	
declaration	must	specify	
the	state	of	affairs	
constituting	the	
emergency	to	the	extent	
that	the	GIC	believes	is	
possible	without	
jeopardizing	any	special	
temporary	measures	

Section	40	—	The	GiC	may	issue	
orders	or	regulations	to	the	
extent	it	believes	(on	
reasonable	grounds)	necessary	
for	dealing	with	the	emergency.	
These	orders	may	not	include	
conscription	into	the	Canadian	
Forces.	Cabinet	may	make	
regulations	governing	the	
imposition	of	a	fine	or	
imprisonment	or	both	for	
contravention	of	any	order	or	
regulation	made	under	the	
section.	 	

Subsection	
39(2)	—	At	the	
end	of	120	
days	unless	
continued	by	
the	GiC,	after	
any	practicable	
consultation	
with	provincial	
cabinets.	
Under	section	
41,	Parliament	
may	revoke	
the	declaration	
of	a	war	
emergency.	
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proposed.	
	
	
c)	Parliamentary	Review	
	
As	table	8.1	suggests,	the	Emergencies	Act	accords	substantial	power	to	the	GiC	to	declare	public	
emergencies,	and	then	to	employ	extraordinary	powers.	The	effect	is	to	rebalance	the	relative	powers	of	
the	executive	branch	and	Parliament.	Nevertheless,	the	statute	clearly	recognizes	its	impact	on	the	
separation	of	powers	and	incorporates	certain	checks	and	balances	designed	to	subordinate	executive	
action	to	parliamentary	review.	 	

First,	within	seven	sitting	days	after	the	GiC	issues	the	declaration,	the	government	must	introduce	a	
motion	for	confirmation	of	any	declaration	of	emergency	in	Parliament,	complete	with	reasons	and	a	report	
on	any	consultation	with	the	provinces.	If	Parliament	is	not	sitting,	the	Governor	General	(presumably	on	
advice	of	the	Prime	Minister)	must	summon	it	to	sit	within	seven	days	of	the	declaration,	and	if	dissolved,	
the	Governor	General	must	summon	it	to	sit	at	the	earliest	opportunity.	In	either	case,	the	government	lays	
the	motion	before	Parliament	on	the	first	sitting	day	after	Parliament	convenes.	 	

Parliament	must	address	the	motion	the	day	after	its	tabling,	and	the	debate	must	be	without	
interruption	until	each	chamber	of	Parliament	is	ready	for,	and	votes	on,	the	question.	If	either	House	votes	
against	the	motion,	the	declaration	of	emergency	terminates.111	 The	Emergencies	Act	sets	out	similar	
provisions	for	the	continuance	or	amendment	of	a	declaration	of	emergency,	although	without	the	
requirement	that	the	Governor	General	summon	Parliament	if	the	continuance	or	amendment	occurs	when	
Parliament	is	not	sitting.112	

Even	when	Parliament	affirms	a	declaration	of	emergency,	it	may	subsequently	revoke	it.	If	ten	
senators	or	twenty	MPs	file	a	motion	with	the	Speaker	seeking	revocation,	Parliament	must	address	this	
motion	within	three	sitting	days	after	its	filing.	Debate	may	continue	for	no	more	than	ten	hours,	at	which	
point	the	House	votes	on	the	motion.	If	adopted	by	the	relevant	chamber	of	Parliament,	the	declaration	of	
emergency	terminates.113	

Meanwhile,	except	as	discussed	later,	the	government	must	lay	in	Parliament	within	two	sitting	days	
every	order	or	regulation	made	by	the	GiC	under	its	powers	under	the	Act.	No	fewer	than	ten	senators	or	
twenty	MPs	may	then	bring	a	motion	calling	for	the	revocation	or	amendment	of	a	given	order	or	
regulation.	Parliament	must	consider	this	motion	within	three	sitting	days,	and	debate	it	without	
interruption	until	the	House	is	ready	for	the	question.	If	one	House	adopts	the	motion,	and	if	the	other	
House	concurs,	the	order	or	regulation	terminates	or	is	amended.114	

The	Emergencies	Act	also	provides	for	a	Parliamentary	Review	Committee,	comprising	members	from	
each	official	party	in	the	Commons	and	at	least	one	counterpart	senator.	The	committee	reviews	“the	
exercise	of	powers	and	the	performance	of	duties	and	functions	pursuant	to	a	declaration	of	emergency.”115	
It	reports	to	Parliament	on	the	results	of	this	review	at	least	once	every	sixty	days,	and	more	frequently	in	
specified	cases.116	

As	a	final	accountability	mechanism,	the	GiC	must	call	an	inquiry	into	the	circumstances	resulting	in	the	
declaration	of	emergency	with	sixty	days	of	its	termination.	The	government	must	lay	the	report	of	this	
																																																													
111	 Ibid,	s.	58.	
112	 Ibid,	s.	60.	
113	 Ibid,	s.	59.	
114	 Ibid,	s.	61.	
115	 	 Ibid,	s.	62(1).	
116	 Ibid,	s.62(7).	
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inquiry	in	Parliament	within	360	days	after	the	end	of	the	declaration.117	

All	told,	these	rules	ensure	Parliament	may	intervene	and	quickly	annul	an	emergency	declaration	it	
considers	inappropriate.	
	

d)	 Judicial	Review	of	Orders	and	Regulations	under	the	Emergencies	Act	

The	Emergencies	Act	is	silent	on	the	role	of	the	courts	in	relation	to	an	emergency	declaration	and	any	
subsequent	orders	or	regulations	issued	by	the	government.	Some	parliamentarians	regarded	the	failure	to	
formally	identify	a	role	for	the	courts	as	a	shortcoming	in	parliamentary	debate	on	the	bill.118	 However,	
silence	on	this	issue	likely	leaves	intact	conventional	court	review	powers	under	administrative	law	and	
the	Charter,	even	during	a	declared	emergency.	Indeed,	at	the	time	Parliament	enacted	the	law,	the	
government	clearly	contemplated	judicial	review	of	emergency	measures.119	

i)	 Administrative	Law	 	

Jurisdiction	
	
The	Federal	Courts	carry	out	judicial	reviews	of	federal	executive	authority	pursuant	to	the	Federal	Courts	
Act.120	 One	of	the	key	roles	of	the	Federal	Courts	is	to	ensure	that	the	executive	branch	operates	within	the	
parameters	of	the	powers	delegated	to	it	by	Parliament.	The	Emergencies	Act	does	not	alter	this	role	of	the	
Federal	Court;	it	does	not	explicitly	authorize	the	executive	to	curb	access	to	the	courts	as	part	of	its	
extraordinary	powers.	Thus,	under	conventional	administrative	law	doctrine,	the	executive	would	be	acting	
outside	the	jurisdiction	conferred	by	the	statute	were	it	to	issue	an	order	precluding	judicial	review	of	its	
actions.	

The	one	arguable	exception	to	this	observation	is	in	relation	to	war	emergencies.	The	war	emergencies	
provisions	bear	the	closest	resemblance	to	the	old	War	Measures	Act,	extending	to	the	executive	virtually	
unfettered	powers	once	the	government	declares	an	emergency.	Even	here,	however,	it	seems	unlikely	that	
the	government	could	issue	a	regulation	under	its	emergency	powers	precluding	judicial	review	of	its	
actions	under	the	Emergencies	Act.	Even	an	express	statutory	privative	clause	attempting	to	supplant	the	
jurisdiction	of	the	courts	to	review	executive	decisions	cannot	bar	court	review	on	jurisdictional	grounds;	
namely,	judicial	review	scrutinizing	whether	the	executive	has	the	power	it	purports	to	exercise.121	 As	the	
Supreme	Court	noted	in	Babcock,	even	“draconian”	statutory	language	meant	to	usurp	a	review	power	by	
the	court	“cannot	oust	the	principle	that	official	actions	must	flow	from	statutory	authority	clearly	granted	
and	properly	exercised.”122	 It	follows	that	a	mere	regulation,	even	one	issued	in	emergency	circumstances,	
cannot	bar	judicial	review	by	purporting	to	limit	Federal	Court	jurisdiction	under	the	Federal	Courts	Act.123	

																																																													
117	 Ibid,	s.	63.	
118	 See,	for	example,	House	of	Commons,	Debates,	33d	Parl.,	2d	Sess.,	vol.	9	(1987)	at	10890	(John	Parry	(Kenora–
Rainy	River)).	
119	 Ibid	at	14765	(Bud	Bradley,	parliamentary	secretary	to	minister	of	national	defence).	
120	 R.S.C.	1985,	c.	F-7.	
121	 See	Crevier	v	Québec,	[1981]	2	S.C.R.	220.	See	also	Blanchard	v	Control	Data	Canada	Ltd.,	[1984]	2	SCR	476	at	
488,	Lamer	J.,	concurring	in	the	result,	and	interpreting	Crevier	as	teaching	that	a	privative	clause	“can	in	no	way	im-
pede	judicial	review	regarding	questions	of	jurisdiction.”	 	
122	 Babcock	v	Canada	(Attorney	General),	[2002]	3	SCR	3	at	para.	39	[Babcock].	
123	 See	Friends	of	the	Oldman	River	Society	v	Canada	(Minister	of	Transport),	[1992]	1	SCR	3	at	38	(“[j]ust	as	sub-
ordinate	legislation	cannot	conflict	with	its	parent	legislation	…	so	too	it	cannot	conflict	with	other	Acts	of	Parliament	
…	unless	a	statute	so	authorizes	… Ordinarily,	then,	an	Act	of	Parliament	must	prevail	over	inconsistent	or	conflicting	
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For	these	reasons,	standard	judicial	review	of	executive	regulation	making	under	the	Emergencies	Act	
would	persist.	Parliamentary	debates	during	the	Act’s	enactment	affirm	this	view.	In	the	Commons,	
opposition	members	expressed	concern	that	courts	would	not	probe	a	government	declaration	of	
emergency	rigorously.	This	fear	stemmed	from	language	in	the	original	bill	authorizing	the	GiC	to	issue	a	
declaration	of	an	emergency	where	it	was	“of	the	opinion”	the	necessary	trigger	circumstances	existed.124	
In	response,	the	government	amended	the	original	bill	to	indicate	that	an	emergency	declaration	would	
require	“reasonable	grounds.”	The	Parliamentary	Secretary	to	the	Minister	of	National	defence	asserted	
that	this	amendment	ensured	that	“all	important	decisions	by	the	Governor	in	Council	relating	to	the	
invocation	and	use	of	emergency	powers	will	be	challengeable	in	the	courts.”125	

Standard	of	Review	
	
Nevertheless,	any	administrative	law	judicial	review	stemming	from	the	invocation	of	the	government’s	
Emergencies	Act	powers	will	likely	be	highly	deferential,	and	the	courts	may	be	reluctant	to	find	emergency	
measures	unreasonable.	Such	deference	would	be	in	keeping	with	the	Supreme	Court’s	jurisprudence	on	
judicial	review	where	the	executive	possesses	relative	expertise	or	disproportionate	access	to	relevant	
information.	 	

The	closest	analogy	to	judicial	review	of	emergency	powers	is	jurisprudence	on	the	review	of	national	
security	provisions	in	immigration	law.	As	discussed	elsewhere	in	this	text,	in	Suresh,126	 the	Supreme	
Court	of	Canada	reviewed	the	Minister	of	Citizenship	and	Immigration’s	“discretionary”	determination	that	
a	refugee,	Mr.	Suresh,	constituted	a	“danger	to	the	security	of	Canada,”	within	the	meaning	of	the	then	
Immigration	Act.	Applying	its	then-standard	“pragmatic	and	functional”	test	to	determine	the	measure	of	
deference	to	be	accorded	the	Minister,	the	Court	pointed	to	the	fact	that	the	Minister	“has	access	to	special	
information	and	expertise	in”	matters	of	national	security.127	 This	fact,	together	with	the	limited	appeal	
mechanism	in	the	Immigration	Act,	the	difficult	balancing	of	the	competing	humanitarian	purposes	of	the	
legislation,	and	the	extremely	fact-intensive	and	contextual	nature	of	the	national	security	determination,	
prompted	the	Court	to	extend	a	large	measure	of	judicial	deference	to	the	Minister.	The	Court	would	only	
disturb	the	Minister’s	decision	if	it	was	“patently	unreasonable”	which,	in	the	Court’s	mind,	meant	a	
decision	“made	arbitrarily	or	in	bad	faith,	[un]supported	on	the	evidence,	or	[where]	the	Minister	failed	to	
consider	the	appropriate	factors.”128	 The	standard	of	review	test	has	changed	since	Suresh.	However,	even	
under	these	more	modern	approaches,	the	courts	are	likely	to	review	an	executive	decision	engaging	
difficult	factual	questions	tied	to	a	security	emergency	very	deferentially.	

Moreover,	judicial	review	is	likely	to	be	undemanding	even	in	an	area	where	courts	have	traditionally	
extended	little	deference	to	governments	—	procedural	fairness.129	 Common	law	procedural	fairness	
standards	give	affected	people	rights	to	notice	of	a	pending	decision	and	an	opportunity	to	comment.	They	
also	require	unbiased	decisions-making.	The	precise	content	of	these	obligations	—	how	much	notice,	how	
much	opportunity	to	comment	and	how	unbiased	a	decision-maker	—	depends	on	a	contextual	test,	
influenced	by	the	gravity	of	the	decision	to	the	affected	persons.	

																																																													
subordinate	legislation”).	
124	 See	House	of	Commons,	above	note	118	at	10900	(Dan	Heap	(Spadina)).	
125	 Ibid	at	14765	(Bud	Bradley	(parliamentary	secretary	to	minister	of	national	defence)).	
126	 Suresh	v	Canada	(Minister	of	Citizenship	and	Immigration),	[2002]	1	SCR	3.	
127	 Ibid	at	paras.	31	and	33.	
128	 Ibid	at	para.	29.	
129	 Moreau-Bérubé	v	New	Brunswick	(Judicial	Council),	[2002]	1	S.C.R.	249	at	para.	74	(procedural	fairness	re-
quires	“no	assessment	of	the	appropriate	standard	of	judicial	review.	Evaluating	whether	procedural	fairness,	or	the	
duty	of	fairness,	has	been	adhered	to	by	a	tribunal	requires	an	assessment	of	the	procedures	and	safeguards	required	
in	a	particular	situation”).	
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Courts	have,	nevertheless,	carved	out	an	exception	to	procedural	fairness	in	circumstances	where	the	
decision	taken	by	the	executive	is	“legislative”	rather	than	“administrative.”130	 The	distinction	between	
these	concepts	is	opaque	in	Supreme	Court	jurisprudence.	Essentially,	a	legislative	decision	is	a	general	one	
based	on	broad	policy	considerations,	rather	than	a	decision	directed	at	a	single	person	or	class	of	persons.	
Delegated	lawmaking	by	the	executive	—	the	making	of	regulations	or	orders	pursuant	to	a	power	set	out	
in	an	Act	of	Parliament	—	is	almost	invariably	viewed	as	a	legislative	decision.	As	such,	a	court	would	likely	
place	the	orders	and	regulations	issued	under	the	Emergencies	Act	in	the	legislative	category.	Where	the	
executive	exercises	these	“legislative”	powers,	the	courts	will	not	impose	procedural	fairness	requirements.	 	

Moreover,	even	if	courts	conclude	that	procedural	fairness	obligations	attach	to	such	regulations	or	
orders,	the	emergency	context	in	which	the	government	makes	these	instruments	is	likely	to	limit	the	due	
process	requirements	courts	would	impose.	Procedural	fairness	requirements	for	executive	decisions	
responding	to	an	emergency	are	minimal.131	

ii)	 Constitutional	Review	

Judicial	review	of	measures	introduced	under	the	Emergencies	Act	on	constitutional	grounds	may	be	more	
demanding	than	review	on	administrative	law	bases.	As	the	preamble	indicates,	the	Emergencies	Act	and	
any	orders	or	regulations	issued	under	its	authority	are	subordinate	to	the	Charter	and	the	Canadian	Bill	of	
Rights.	As	noted	earlier	in	this	chapter,	an	Act	of	Parliament	may	abridge,	in	part,	these	two	instruments,	
should	certain	requirements	exist.	However,	the	key	trigger	here	is	“an	Act	of	Parliament,”	certainly	not	an	
executive	regulation	or	order,	issued	under	the	Emergencies	Act	or	any	other	statute.	For	these	reasons,	
executive	orders	or	regulations	issued	under	the	Emergencies	Act	cannot	trump	constitutional	rights,	
including	the	fundamental	freedoms	and	legal	rights	found	in	sections	2	and	7	to	14	of	the	Charter	and	the	
equivalent	provisions	of	the	Canadian	Bill	of	Rights.	

In	fact,	if	the	government	were	to	exercise	its	full	powers	under	the	Emergencies	Act,	it	is	difficult	to	
imagine	that	it	would	remain	fully	compliant	with	Charter	rights,	not	least	the	free	association	rights	in	
section	2(c)	and	(d),	the	section	6	mobility	right,	and	the	section	8	search	and	seizure	right.	Therefore,	a	
government	relying	on	the	full	range	of	authority	issued	to	it	under	the	Emergencies	Act	would	either	need	
to	(1)	seek	an	additional	parliamentary	statute	authorizing	its	action,	and	invoke	section	33	(assuming	it	
was	applicable	to	the	right	in	question),	or	(2)	rely	on	a	section	1	justification	in	any	litigation	challenging	
the	government’s	measures.132	
	

																																																													
130	 Cardinal	v	Director	of	Kent	Institution,	[1985]	2	SCR	643	at	653	(there	is	a	“duty	of	procedural	fairness	lying	
on	every	public	authority	making	an	administrative	decision	which	is	not	of	a	legislative	nature	and	which	affects	the	
rights,	privileges	or	interests	of	an	individual”).	
131	 See,	for	example,	Walpole	Island	First	Nation	v	Ontario	(1996),	31	OR	(3d)	607	at	617	(Gen.	Div.)	(holding	that	
emergency	character	of	an	order	authorizing	discharge	of	waste	water	from	an	industrial	holding	pond	after	heavy	
precipitation	“clearly	takes	it	out	of	the	reach	of	the	doctrine”	of	procedural	fairness).	But	see	Ross	v	Mohawk	of	
Kanesatake, 2003	FCT	531	at	para.	79	(“the	right	to	procedural	fairness	may	be	suspended	in	an	emergency	situation.	
It	is	not	eliminated.	It	is	respected	by	the	provision	of	an	opportunity	to	be	heard,	after	the	emergency	situation	has	
been	relieved”).	
132	 As	noted	previously,	the	Supreme	Court	has	implied	that	s.	1	may	well	justify	otherwise	impermissible	in-
fringements	in	times	of	war	or	national	emergencies.	
	


